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In brief

On 25 June 2019, India deposited its instrument of ratification with the nominated authority under
the multilateral instrument (MLI), with its final MLI position to implement tax treaty related measures
to prevent base erosion and profit shifting (BEPS)'. Pursuant to the above, the MLI for India shall enter
into force on 1 October 2019, and shall be applicable on various Double Taxation Avoidance
Agreements (tax treaties) of India from 1 April 2020.

In this tax insight, we have captured a snapshot of India’s position on MLI provisions, their possible
effect on India’s covered tax agreements (CTAs) and any significant change from the provisional MLI

position at the time of India’s signing.

In detail

Broad overview

The MLI is a unique
instrument developed by the
Organisation for Economic Co-
operation and Development
(OECD) to prevent BEPS. It
will enable the signatories to
implement BEPS principles
swiftly, as it covers a large
number of tax treaties.

The MLI covers minimum
standards and various other
recommendations of Action 6
(on abuse of treaties) and
Action 14 (on dispute
resolution). It also includes
some of the best practices of
Action 2 (on hybrids) and
Action 7 [on permanent
establishments (PEs)], as well
as new optional standard
binding arbitration on cross-
border treaty-related disputes.

Broadly, the MLI is structured
under four categories: hybrid
mismatches, treaty abuse,
dispute resolution and
avoidance of PE status.

India had signed the MLI in
Paris on 7 June 2017, wherein
it had published a provisional
list of notifications and
reservations, and listed 93 tax
treaties, which it intended to
be covered by the MLI.

MLI position

India’s MLI position
essentially includes the
following lists:

e Bilateral treaties that India
wishes to cover under the
MLI (CTAs);

e Reservations, i.e., opting
out of some provisions of
MLI partly or entirely; and
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e Notifications of choice of
optional provisions and
the relevant provisions of
its listed treaties, which
may be amended/ replaced
by the MLI.

Treaties listed by India: India
has listed 93 of its bilateral
treaties in the final MLI
position. The MLI will come
into effect for any treaty from 1
April 2020 (i.e. financial year
2020-21) if —

e India has listed that tax
treaty in its final MLI
position as a CTA.

e The tax treaty partner is a
signatory to MLI.

e The tax treaty partner has
also deposited its
instrument of ratification
on or before 30 June 2019.
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Below is a snapshot of India’s
position on MLI provisions, their
possible effect on India’s CTAs
and any significant change from
the provisional MLI position at
the time of signing by India.

into force from 1 April 2020 are
as follows:

e The tax treaty partner has
also listed India in its final

MLI position as a CTA. .
Australia, Finland, France,

Ireland, Japan, Netherlands,
Singapore, United Kingdom

Some of the key Indian tax
treaties for which MLI will enter

MLI provision Brief description India’s position Possible effect on Significant

India’s CTAs

change, if any
from provisional

MLI position at
the time of
signing by India

resident entities

resident jurisdiction
by mutual
agreement
procedure (MAP) for
non-individual who
is resident of more
than one contracting
jurisdiction

Article 3: Provisions to Not adopted No effect -
Transparent neutralise effects
entities and hybrid
mismatch
arrangements
Article 4: Dual Determination of Adopted Can amend to the -

extent the tax treaty
partner has not
reserved partly or
entirely

Article 5:
Application of
methods for
elimination of
double taxation

Provisions to
address problems
arising from the
inclusion of
exemption method
in tax treaties with
respect to items of
income that are not
taxed in the state of
source

Adopted — Opted for
Option C (credit
method - based on
Article 23B of the
OECD Model
Convention)

Will apply to tax
treaties notified by
India for this
purpose irrespective
of the option
selected by the tax
treaty partner

Earlier, India had
reserved the right for
non-application of
Article 5

Article 6: Purpose
of a CTA

Preamble for the tax
treaty -

a. Article 6(1)
providing for
intention to
eliminate double
taxation without
creating
opportunities for
double non-taxation;
b. Article 6(3)
providing for desire
to further develop
economic
relationship.

a. Adopted Preamble
as per Article 6(1);

b. Not opted for
language in Article

6(3).

a. Preamble as
per MLI will be a
part of all CTAs;
b. Article 6(3) will
not apply to any
CTA.
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MLI provision

Brief description

India’s position

Possible effect on

India’s CTAs

Significant
change, if any
from provisional

MLI position at
the time of
signing by India

shareholding
requirement shall
apply only if the
ownership
conditions are met
throughout a period
of 365 days

entirely.

Article 7: Three alternative Adopted PPT and PPT rule to apply to | Inits final MLI
Prevention of rules to address tax | opted for simplified | all CTAs; simplified | position, India has
treaty abuse treaty abuse: LOB provision LOB to apply only if | also included a
(i) Principal Purpose the tax treaty statement of
test (PPT) rule only; partner has also application of Article
(ii) PPT opted for it. 7(1) alone, as an
supplemented with interim measure,
either a simplified or and its intent to
a detailed limitation adopt a LOB
on benefits (LOB) provision through
provision; or bilateral negotiation.
(iii) Detailed LOB
provision,
supplemented by a
mutually negotiated
mechanism to deal
with conduit
arrangements not
already dealt with in
tax treaties.
Article 8: Exemption of Adopted Can amend to the -
Dividend limitation on tax rate extent tax treaty
Transfer on dividend subject partner has not
Transaction to minimum reserved partly or

Article 9: Capital
gains from
alienation of
shares or
interests of

Capital gains arising
from alienation

of shares that derive
their value
principally from

a. Adopted the rule
in Article 9(1).

b. Opted for the
provision in Article
9(4).

a. Can amend based
on Article 9(1) to the
extent tax treaty
partner has not
reserved partly or

entities deriving immovable property entirely.
their values may be taxed in the b. Article 9(4) will
principally from country in which apply only if the tax
immovable the immovable treaty partner has
properties property is located also opted for the
only if shares derive same.
their value
substantially from
immovable property
at any time during
365 days preceding
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MLI provision

Brief description

the time of
alienation [Article
9(1)].

In addition, the
above provisions are
applicable in case of
gain from
comparable interests
in a partnership or

India’s position

Possible effect on
India’s CTAs

Significant
change, if any
from provisional

MLI position at
the time of
signing by India

trust [Article 9(4)].
Article 10: Anti- Tax treaty benefit Adopted Can amend to the
abuse rule for PE | not to apply to any extent tax treaty
in third country item of income on partner has not

which the tax rate in reserved partly or

the third jurisdiction entirely.

in which an exempt

PE is located, is less

than 60% of tax that

would be imposed in

the country of

residence.
Article 11: CTA shall not affect | Adopted Can amend to the
Application of tax | taxation by a extent tax treaty
agreement to contracting partner has not
restrict a party’s jurisdiction of its reserved partly or
right to tax its resident, except with entirely.
own resident respect to the

benefits granted

under the provisions

of the CTA.
Article 12: Expanding the scope | Adopted Can amend to the
Artificial of dependent agency extent tax treaty
avoidance of PE PE, and meaning of partner has not
status through independent agent. reserved partly or
Commissionaire entirely.
arrangements
and similar
strategies
Article 13: a. Restricting the a. Adopted — Option | a. Can amend only if
Artificial scope of exceptions A (i.e. more the tax treaty
avoidance of PE to PE definition restrictive than partner has opted for
status through under Article 13(4); option B?). Option A.
the specific b. Addresses b. Adopted the b. Can amend only if

2 Unlike Option B, Option A ensures that all such activities must be of a preparatory or auxiliary nature in order to qualify as an exemption to

establishing a fixed place PE.
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MLI provision

Brief description

India’s position

Possible effect on
India’s CTAs

Significant
change, if any
from provisional
MLI position at
the time of
signing by India

activity fragmentation of optional provision in | tax treaty partner
exemptions activities between Article 13(4). also opts for it.

closely related

enterprises.
Article 14: Provisions to avoid a | Adopted Can amend to the -
Splitting-up of situation in which extent tax treaty
contracts the splitting-up of partner has not

contract is used as a reserved partly or

potential strategy for entirely.

the artificial

avoidance of PE

status by abuse of PE

exceptions.
Article 15: Relevant for Articles | Adopted Applies only if any of | -
Definition of 12,13 and 14 the Articles 12, 13 or
closely related 14 are applicable.
persons
Article 16: MAP Approaching CA Adopted with Can amend to the -

within three years reservations extent tax treaty

when tax not as per partner has not

CTA. reserved partly or

entirely.

Article 17: Article 17 is based on | Adopted Can amend to the -
Corresponding Article 9(2) of the extent tax treaty
adjustments OECD model partner has not

convention reserved partly or

and requires entirely.

compensatory or

corresponding

adjustment if there

is double taxation

arising from transfer

pricing adjustments.
Articles 18 to 26: | Articles 18 to 26 deal | Not adopted No effect -
Arbitration with mandatory

arbitration and

issues such as

appointment of

arbitrators,

confidentiality of

arbitration

proceedings, and

resolution of a case

prior to the

conclusion of
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MLI provision

Brief description

arbitration, type of
arbitration process,

India’s position

Possible effect on
India’s CTAs

Significant
change, if any
from provisional
MLI position at
the time of
signing by India

notifications, date of
entry into force, date

of effect, etc., to
make the MLI
provisions
operational.

etc.
Articles 27 to 39: Part VII deals with Procedural articles - India has now opted
Final provisions procedural for the basic rule for
provisions, such as “entry into effect”
signature, against an
ratification, alternative selected
reservations, in the draft MLI

position, which
required some
additional
compliance.

The takeaways

Various tax related factors impact
decisions on inbound and

outbound investments,

structuring of transactions,
financing and other cross-border
transactions. Owing to the
changes made in Indian tax
treaties because of the MLI,
businesses will need to evaluate

the consequences to their fact
patterns, consider re-arranging
them, and apply appropriate
safeguards in transactions.

Interpreting the MLI is a complex
process due to the need for
multiple cross-referencing. The
OECD has already created and
uploaded a software tool on its
website to match the reservations

made by various countries under
the MLI, which can be used as a
good reference point.

Let’s talk

For a deeper discussion of how
this issue might affect your
business, please contact your
local PwC advisor
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