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MODEL CONVENTION

ARTICLE 5
PERMANENT ESTABLISHMENT

1.  For the purposes of this Convention, the term “permanent establishment” means
a fixed place of business through which the business of an enterprise is wholly or
partly carried on.

2. The term “permanent establishment” includes especially:

a) aplace of management;

b) abranch;

c) an office;

d) afactory;

e) aworkshop, and

f) amine, an oil or gas well, a quarry or any other place of extraction of natural
resources.

3. A building site or construction or installation project constitutes a permanent
establishment only if it lasts more than twelve months.

4. Notwithstanding the preceding provisions of this Article, the term “permanent
establishment” shall be deemed not to include:

a) the use of facilities solely for the purpose of storage, display or delivery of goods
or merchandise belonging to the enterprise;

b) the maintenance of a stock of goods or merchandise belonging to the enterprise
solely for the purpose of storage, display or delivery;

¢) the maintenance of a stock of goods or merchandise belonging to the enterprise
solely for the purpose of processing by another enterprise;

d) the maintenance of a fixed place of business solely for the purpose of
purchasing goods or merchandise or of collecting information, for the
enterprise;

e) the maintenance of a fixed place of business solely for the purpose of carrying
on, for the enterprise, any other activity;

f) the maintenance of a fixed place of business solely for any combination of
activities mentioned in subparagraphs a) to e),

provided that such activity or, in the case of subparagraph f), the overall activity of the
fixed place of business, is of a preparatory or auxiliary character.

4.1 Paragraph 4 shall not apply to a fixed place of business that is used or maintained
by an enterprise if the same enterprise or a closely related enterprise carries on
business activities at the same place or at another place in the same Contracting State
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and

a) that place or other place constitutes a permanent establishment for the
enterprise or the closely related enterprise under the provisions of this Article,
or

b) the overall activity resulting from the combination of the activities carried on by
the two enterprises at the same place, or by the same enterprise or closely
related enterprises at the two places, is not of a preparatory or auxiliary
character,

provided that the business activities carried on by the two enterprises at the same
place, or by the same enterprise or closely related enterprises at the two places,
constitute complementary functions that are part of a cohesive business operation.

5. Notwithstanding the provisions of paragraphs1 and 2 but subject to the
provisions of paragraph 6, where a person is acting in a Contracting State on behalf of
an enterprise and, in doing so, habitually concludes contracts, or habitually plays the
principal role leading to the conclusion of contracts that are routinely concluded
without material modification by the enterprise, and these contracts are

a) in the name of the enterprise, or

b) for the transfer of the ownership of, or for the granting of the right to use,
property owned by that enterprise or that the enterprise has the right to use, or

c) for the provision of services by that enterprise,

that enterprise shall be deemed to have a permanent establishment in that State in
respect of any activities which that person undertakes for the enterprise, unless the
activities of such person are limited to those mentioned in paragraph 4 which, if
exercised through a fixed place of business (other than a fixed place of business to
which paragraph 4.1 would apply), would not make this fixed place of business a
permanent establishment under the provisions of that paragraph.

6.  Paragraph 5 shall not apply where the person acting in a Contracting State on
behalf of an enterprise of the other Contracting State carries on business in the first-
mentioned State as an independent agent and acts for the enterprise in the ordinary
course of that business. Where, however, a person acts exclusively or almost
exclusively on behalf of one or more enterprises to which it is closely related, that
person shall not be considered to be an independent agent within the meaning of this
paragraph with respect to any such enterprise.

7. The fact that a company which is a resident of a Contracting State controls or is
controlled by a company which is a resident of the other Contracting State, or which
carries on business in that other State (whether through a permanent establishment or
otherwise), shall not of itself constitute either company a permanent establishment of
the other.

8.  For the purposes of this Article, a person or enterprise is closely related to an
enterprise if, based on all the relevant facts and circumstances, one has control of the
other or both are under the control of the same persons or enterprises. In any case, a
person or enterprise shall be considered to be closely related to an enterprise if one
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possesses directly or indirectly more than 50 per cent of the beneficial interest in the
other (or, in the case of a company, more than 50 per cent of the aggregate vote and
value of the company’s shares or of the beneficial equity interest in the company) or if
another person or enterprise possesses directly or indirectly more than 50 per cent of
the beneficial interest (or, in the case of a company, more than 50 per cent of the
aggregate vote and value of the company’s shares or of the beneficial equity interest in
the company) in the person and the enterprise or in the two enterprises.

Chapter 111
TAXATION OF INCOME

ARTICLE 6
INCOME FROM IMMOVABLE PROPERTY

1. Income derived by a resident of a Contracting State from immovable property
(including income from agriculture or forestry) situated in the other Contracting State
may be taxed in that other State.

2. The term “immovable property” shall have the meaning which it has under the
law of the Contracting State in which the property in question is situated. The term
shall in any case include property accessory to immovable property, livestock and
equipment used in agriculture and forestry, rights to which the provisions of general
law respecting landed property apply, usufruct of immovable property and rights to
variable or fixed payments as consideration for the working of, or the right to work,
mineral deposits, sources and other natural resources; ships and aircraft shall not be
regarded as immovable property.

3. The provisions of paragraph 1 shall apply to income derived from the direct use,
letting, or use in any other form of immovable property.

4. The provisions of paragraphs1 and 3 shall also apply to the income from
immovable property of an enterprise.

ARTICLE 7
BUSINESS PROFITS

1. Profits of an enterprise of a Contracting State shall be taxable only in that State
unless the enterprise carries on business in the other Contracting State through a
permanent establishment situated therein. If the enterprise carries on business as
aforesaid, the profits that are attributable to the permanent establishment in
accordance with the provisions of paragraph 2 may be taxed in that other State.
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CONCERNING THE DEFINITION OF PERMANENT
ESTABLISHMENT

1.  The main use of the concept of a permanent establishment is to determine
the right of a Contracting State to tax the profits of an enterprise of the other
Contracting State. Under Article 7 a Contracting State cannot tax the profits of an
enterprise of the other Contracting State unless it carries on its business through a
permanent establishment situated therein.

2. Before 2000, income from professional services and other activities of an
independent character was dealt under a separate Article, i.e. Article 14. The
provisions of that Article were similar to those applicable to business profits but it
used the concept of fixed base rather than that of permanent establishment since
it had originally been thought that the latter concept should be reserved to
commercial and industrial activities. The elimination of Article 14 in 2000 reflected
the fact that there were no intended differences between the concepts of
permanent establishment, as used in Article 7, and fixed base, as used in Article 14,
or between how profits were computed and tax was calculated according to which
of Article 7 or 14 applied. The elimination of Article 14 therefore meant that the
definition of permanent establishment became applicable to what previously
constituted a fixed base.

3. In 2017, a number of changes were made to this Commentary. Some of these
changes were intended to clarify the interpretation of the Article and, as such,
should be taken into account for the purposes of the interpretation and application
of conventions concluded before their adoption because they reflect the consensus
of the OECD member countries as to the proper interpretation of existing
provisions and their application to specific situations (see paragraph 35 of the
Introduction).

4. Changes to this Commentary related to the addition of paragraph 4.1 and the
modification of paragraphs 4, 5 and 6 of the Article that were made as a result of the
adoption of the Report on Action 7 of the OECD/G20 Base Erosion and Profit Shifting
Project were, however, prospective only and, as such, do not affect the
interpretation of the former provisions of the OECD Model Tax Convention and of
treaties in which these provisions are included, in particular as regards the
interpretation of paragraphs 4 and 5 of the Article as they read before these
changes (see paragraph 4 of that Report).

5. In many States, a foreign enterprise may be allowed or required to register for
the purposes of a value added tax or goods and services tax (VAT/GST) regardless of
whether it has in that State a fixed place of business through which its business is
wholly or partly carried on or whether it is deemed to have a permanent
establishment in that State under paragraph 5 of Article 5. By itself, however,
treatment under VAT/GST is irrelevant for the purposes of the interpretation and
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application of the definition of permanent establishment in the Convention; when
applying that definition, one should not, therefore, draw any inference from the
treatment of a foreign enterprise for VAT/GST purposes, including from the fact that a
foreign enterprise has registered for VAT/GST purposes.!

Paragraph 1

6. Paragraph 1 gives a general definition of the term “permanent establishment”
which brings out its essential characteristics of a permanent establishment in the
sense of the Convention, i.e. a distinct “situs”, a “fixed place of business”. The
paragraph defines the term “permanent establishment” as a fixed place of business,
through which the business of an enterprise is wholly or partly carried on. This
definition, therefore, contains the following conditions:

— the existence of a “place of business”, i.e. a facility such as premises or, in certain
instances, machinery or equipment;

— this place of business must be “fixed”, i.e. it must be established at a distinct
place with a certain degree of permanence;

— the carrying on of the business of the enterprise through this fixed place of
business. This means usually that persons who, in one way or another, are
dependent on the enterprise (personnel) conduct the business of the enterprise
in the State in which the fixed place is situated.

7. It could perhaps be argued that in the general definition some mention should
also be made of the other characteristic of a permanent establishment to which some
importance has sometimes been attached in the past, namely that the establishment
must have a productive character, i.e. contribute to the profits of the enterprise. In the
present definition this course has not been taken. Within the framework of a well-run
business organisation it is surely axiomatic to assume that each part contributes to the
productivity of the whole. It does not, of course, follow in every case that because in the
wider context of the whole organisation a particular establishment has a “productive
character” it is consequently a permanent establishment to which profits can properly

1 See paragraph 337 of the Report on Action 1 of the BEPS Project (“... it is important to
underline that registration for VAT purposes is independent from the determination of
whether there is a permanent establishment (PE) for income tax purposes.”), OECD (2015),
Addpressing the Tax Challenges of the Digital Economy, Action 1 - 2015 Final Report, OECD/G20
Base Erosion and Profit Shifting Project, OECD Publishing, Paris, http://dx.doi.org/10.1787/
9789264241046-en. Cf. footnote 24 of the International VAT/GST Guidelines (“For the
purpose of these Guidelines, it is assumed that an establishment comprises a fixed place
of business with a sufficient level of infrastructure in terms of people, systems and assets
to be able to receive and/or make supplies. Registration for VAT purposes by itself does
not constitute an establishment for the purposes of these Guidelines. Countries are
encouraged to publicise what constitutes an “establishment” under their domestic VAT
legislation.”), OECD (2017), International VAT/GST Guidelines, OECD Publishing, Paris, http://
dx.doi.org/10.1787/9789264271401-en.
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be attributed for the purpose of tax in a particular territory (see Commentary
on paragraph 4).

8. It is also important to note that the way in which business is carried on evolves
over the years so that the facts and arrangements applicable at one point in time may
no longer be relevant after a change in the way that the business activities are carried
on in a given State. Clearly, whether or not a permanent establishment exists in a State
during a given period must be determined on the basis of the circumstances applicable
during that period and not those applicable during a past or future period, such as a
period preceding the adoption of new arrangements that modified the way in which
business is carried on.

9.  Also, the determination of whether or not an enterprise of a Contracting State
has a permanent establishment in the other Contracting State must be made
independently from the determination of which provisions of the Convention apply to
the profits derived by that enterprise. For instance, a farm or apartment rental office
situated in a Contracting State and exploited by a resident of the other Contracting
State may constitute a permanent establishment regardless of whether or not the
profits attributable to such permanent establishment would constitute income from
immovable property covered by Article 6; whilst the existence of a permanent
establishment in such cases may not be relevant for the application of Article 6, it
would remain relevant for the purposes of other provisions such as paragraphs 4 and 5
of Article 11, subparagraph c) of paragraph 2 of Article 15 and paragraph 3 of Article 24.

10. The term “place of business” covers any premises, facilities or installations used
for carrying on the business of the enterprise whether or not they are used exclusively
for that purpose. A place of business may also exist where no premises are available or
required for carrying on the business of the enterprise and it simply has a certain
amount of space at its disposal. It is immaterial whether the premises, facilities or
installations are owned or rented by or are otherwise at the disposal of the enterprise.
A place of business may thus be constituted by a pitch in a market place, or by a certain
permanently used area in a customs depot (e.g. for the storage of dutiable goods).
Again the place of business may be situated in the business facilities of another
enterprise. This may be the case for instance where the foreign enterprise has at its
constant disposal certain premises or a part thereof owned by the other enterprise.

11. Asnoted above, the mere fact that an enterprise has a certain amount of space at
its disposal which is used for business activities is sufficient to constitute a place of
business. No formal legal right to use that place is therefore required. Thus, for
instance, a permanent establishment could exist where an enterprise illegally
occupied a certain location where it carried on its business.

12.  Whilst no formal legal right to use a particular place is required for that place to
constitute a permanent establishment, the mere presence of an enterprise at a
particular location does not necessarily mean that that location is at the disposal of
that enterprise. Whether a location may be considered to be at the disposal of an
enterprise in such a way that it may constitute a “place of business through which the

1 18 MODEL TAX CONVENTION (CONDENSED VERSION) © OECD 2017



COMMENTARY ON ARTICLE 5

business of [that] enterprise is wholly or partly carried on” will depend on that
enterprise having the effective power to use that location as well as the extent of the
presence of the enterprise at that location and the activities that it performs there. This
is illustrated by the following examples. Where an enterprise has an exclusive legal
right to use a particular location which is used only for carrying on that enterprise’s
own business activities (e.g. where it has legal possession of that location), that
location is clearly at the disposal of the enterprise. This will also be the case where an
enterprise is allowed to use a specific location that belongs to another enterprise or
that is used by a number of enterprises and performs its business activities at that
location on a continuous basis during an extended period of time. This will not be the
case, however, where the enterprise’s presence at a location is so intermittent or
incidental that the location cannot be considered a place of business of the enterprise
(e.g. where employees of an enterprise have access to the premises of associated
enterprises which they often visit but without working in these premises for an
extended period of time). Where an enterprise does not have a right to be present at a
location and, in fact, does not use that location itself, that location is clearly not at the
disposal of the enterprise; thus, for instance, it cannot be considered that a plant that
is owned and used exclusively by a supplier or contract-manufacturer is at the disposal
of an enterprise that will receive the goods produced at that plant merely because all
these goods will be used in the business of that enterprise (see also paragraphs 65, 66
and 121 below). It is also important to remember that even if a place is a place of
business through which the activities of an enterprise are partly carried on, that place
will be deemed not to be a permanent establishment if paragraph 4 applies to the
business activities carried on at that place.

13. These principles are illustrated by the following additional examples where
representatives of one enterprise are present on the premises of another enterprise.

14. A first example is that of a salesman who regularly visits a major customer to
take orders and meets the purchasing director in his office to do so. In that case, the
customer’s premises are not at the disposal of the enterprise for which the salesman is
working and therefore do not constitute a place of business through which the
business of that enterprise is carried on (depending on the circumstances, however,
paragraph 5 could apply to deem a permanent establishment to exist).

15. A second example is that of an employee of a company who, for a long period of
time, is allowed to use an office in the headquarters of another company (e.g. a newly
acquired subsidiary) in order to ensure that the latter company complies with its
obligations under contracts concluded with the former company. In that case, the
employee is carrying on activities related to the business of the former company and
the office that is at his disposal at the headquarters of the other company will
constitute a permanent establishment of his employer, provided that the office is at his
disposal for a sufficiently long period of time so as to constitute a “fixed place of
business” (see paragraphs 28 to 34) and that the activities that are performed there go
beyond the activities referred to in paragraph 4 of the Article.
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16. A third example is that of a road transportation enterprise which would use a
delivery dock at a customer’s warehouse every day for a number of years for the
purpose of delivering goods purchased by that customer. In that case, the presence of
the road transportation enterprise at the delivery dock would be so limited that that
enterprise could not consider that place as being at its disposal so as to constitute a
permanent establishment of that enterprise.

17. A fourth example is that of a painter who, for two years, spends three days a
week in the large office building of its main client. In that case, the presence of the
painter in that office building where he is performing the most important functions of
his business (i.e. painting) constitute a permanent establishment of that painter.

18. Even though part of the business of an enterprise may be carried on at a location
such as an individual’s home office, that should not lead to the automatic conclusion
that that location is at the disposal of that enterprise simply because that location is
used by an individual (e.g. an employee) who works for the enterprise. Whether or not
a home office constitutes a location at the disposal of the enterprise will depend on the
facts and circumstances of each case. In many cases, the carrying on of business
activities at the home of an individual (e.g. an employee) will be so intermittent or
incidental that the home will not be considered to be a location at the disposal of the
enterprise (see paragraph 12 above). Where, however, a home office is used on a
continuous basis for carrying on business activities for an enterprise and it is clear
from the facts and circumstances that the enterprise has required the individual to use
that location to carry on the enterprise’s business (e.g. by not providing an office to an
employee in circumstances where the nature of the employment clearly requires an
office), the home office may be considered to be at the disposal of the enterprise.

19. A clear example is that of a non-resident consultant who is present for an
extended period in a given State where she carries on most of the business activities of
her own consulting enterprise from an office set up in her home in that State; in that
case, that home office constitutes a location at the disposal of the enterprise. Where,
however, a cross-frontier worker performs most of his work from his home situated in
one State rather than from the office made available to him in the other State, one
should not consider that the home is at the disposal of the enterprise because the
enterprise did not require that the home be used for its business activities. It should be
noted, however, that since the vast majority of employees reside in a State where their
employer has at its disposal one or more places of business to which these employees
report, the question of whether or not a home office constitutes a location at the
disposal of an enterprise will rarely be a practical issue. Also, the activities carried on
at a home office will often be merely auxiliary and will therefore fall within the
exception of paragraph 4.

20. The words “through which” must be given a wide meaning so as to apply to any
situation where business activities are carried on at a particular location that is at the
disposal of the enterprise for that purpose. Thus, for instance, an enterprise engaged
in paving a road will be considered to be carrying on its business “through” the location
where this activity takes place.
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21. According to the definition, the place of business has to be a “fixed” one. Thus in
the normal way there has to be a link between the place of business and a specific
geographical point. It is immaterial how long an enterprise of a Contracting State
operates in the other Contracting State if it does not do so at a distinct place, but this
does not mean that the equipment constituting the place of business has to be actually
fixed to the soil on which it stands. It is enough that the equipment remains on a
particular site (but see paragraph 57 below).

22.  Where the nature of the business activities carried on by an enterprise is such
that these activities are often moved between neighbouring locations, there may be
difficulties in determining whether there is a single “place of business” (if two places of
business are occupied and the other requirements of Article 5 are met, the enterprise
will, of course, have two permanent establishments). As recognised in paragraphs 51
and 57 below a single place of business will generally be considered to exist where, in
light of the nature of the business, a particular location within which the activities are
moved may be identified as constituting a coherent whole commercially and
geographically with respect to that business.

23. This principle may be illustrated by examples. A mine clearly constitutes a single
place of business even though business activities may move from one location to
another in what may be a very large mine as it constitutes a single geographical and
commercial unit as concerns the mining business. Similarly, an “office hotel” in which
a consulting firm regularly rents different offices may be considered to be a single place
of business of that firm since, in that case, the building constitutes a whole
geographically and the hotel is a single place of business for the consulting firm. For
the same reason, a pedestrian street, outdoor market or fair in different parts of which
a trader regularly sets up his stand represents a single place of business for that trader.

24. By contrast, where there is no commercial coherence, the fact that activities may
be carried on within a limited geographic area should not result in that area being
considered as a single place of business. For example, where a painter works
successively under a series of unrelated contracts for a number of unrelated clients in
a large office building so that it cannot be said that there is one single project for
repainting the building, the building should not be regarded as a single place of
business for the purpose of that work. However, in the different example of a painter
who, under a single contract, undertakes work throughout a building for a single client,
this constitutes a single project for that painter and the building as a whole can then
be regarded as a single place of business for the purpose of that work as it would then
constitute a coherent whole commercially and geographically.

25. Conversely, an area where activities are carried on as part of a single project
which constitutes a coherent commercial whole may lack the necessary geographic
coherence to be considered as a single place of business. For example, where a
consultant works at different branches in separate locations pursuant to a single
project for training the employees of a bank, each branch should be considered
separately. However if the consultant moves from one office to another within the
same branch location, he should be considered to remain in the same place of
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business. The single branch location possesses geographical coherence which is
absent where the consultant moves between branches in different locations.

26. A ship that navigates in international waters or within one or more States is not
fixed and does not, therefore, constitute a fixed place of business (unless the operation
of the ship is restricted to a particular area that has commercial and geographic
coherence). Business activities carried on aboard such a ship, such as the operation of
a shop or restaurant, must be treated the same way for the purposes of determining
whether paragraph 1 applies (paragraph 5 could apply, however, to some of these
activities, e.g. where contracts are concluded when such shops or restaurants are
operated within a State).

27. Clearly, a permanent establishment may only be considered to be situated in a
Contracting State if the relevant place of business is situated in the territory of that
State. The question of whether a satellite in geostationary orbit could constitute a
permanent establishment for the satellite operator relates in part to how far the
territory of a State extends into space. No member country would agree that the
location of these satellites can be part of the territory of a Contracting State under the
applicable rules of international law and could therefore be considered to be a
permanent establishment situated therein. Also, the particular area over which a
satellite’s signals may be received (the satellite’s “footprint”) cannot be considered to
be at the disposal of the operator of the satellite so as to make that area a place of
business of the satellite’s operator.

28. Since the place of business must be fixed, it also follows that a permanent
establishment can be deemed to exist only if the place of business has a certain degree
of permanency, i.e. if it is not of a purely temporary nature. A place of business may,
however, constitute a permanent establishment even though it exists, in practice, only
for a very short period of time because the nature of the business is such that it will
only be carried on for that short period of time. It is sometimes difficult to determine
whether this is the case. Whilst the practices followed by member countries have not
been consistent in so far as time requirements are concerned, experience has shown
that permanent establishments normally have not been considered to exist in
situations where a business had been carried on in a country through a place of
business that was maintained for less than six months (conversely, practice shows that
there were many cases where a permanent establishment has been considered to exist
where the place of business was maintained for a period longer than six months). One
exception has been where the activities were of a recurrent nature; in such cases, each
period of time during which the place is used needs to be considered in combination
with the number of times during which that place is used (which may extend over a
number of years). Another exception has been made where activities constituted a
business that was carried on exclusively in that country; in this situation, the business
may have short duration because of its nature but since it is wholly carried on in that
country, its connection with that country is stronger. For ease of administration,
countries may want to consider these practices when they address disagreements as to
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whether a particular place of business that exists only for a short period of time
constitutes a permanent establishment.

29. One exception to this general practice has been where the activities were of a
recurrent nature; in such cases, each period of time during which the place is used
needs to be considered in combination with the number of times during which that
place is used (which may extend over a number of years). That exception is illustrated
by the following example. An enterprise of State R carries on drilling operations at a
remote arctic location in State S. The seasonal conditions at that location prevent such
operations from going on for more than three months each year but the operations are
expected to last for five years. In that case, given the nature of the business operations
at that location, it could be considered that the time requirement for a permanent
establishment is met due to the recurring nature of the activity regardless of the fact
that any continuous presence lasts less than six months; the time requirement could
similarly be met in the case of shorter recurring periods of time that would be dictated
by the specific nature of the relevant business.

30. Another exception to this general practice has been where activities constituted
a business that was carried on exclusively in that country; in this situation, the
business may have short duration because of its nature but since it is wholly carried on
in that country, its connection with that country is stronger. That exception is
illustrated by the following example. An individual resident of State R has learned that
a television documentary will be shot in a remote village in State S where her parents
still own a large house. The documentary will require the presence of a number of
actors and technicians in that village during a period of four months. The individual
contractually agrees with the producer of the documentary to provide catering services
to the actors and technicians during the four-month period and, pursuant to that
contract, she uses the house of her parents as a cafeteria that she operates as sole
proprietor during that period. These are the only business activities that she has
carried on and the enterprise is terminated after that period; the cafeteria will
therefore be the only location where the business of that enterprise will be wholly
carried on. In that case, it could be considered that the time requirement for a
permanent establishment is met since the restaurant is operated during the whole
existence of that particular business. This would not be the situation, however, where
a company resident of State R which operates various catering facilities in State R
would operate a cafeteria in State S during a four-month production of a documentary.
In that case, the company’s business, which is permanently carried on in State R, is
only temporarily carried on in State S.

31. For ease of administration, countries may want to consider the practices
reflected in paragraphs 28 to 30 when they address disagreements as to whether a
particular place of business that exists only for a short period of time constitutes a
permanent establishment.

32. As mentioned in paragraphs 44 and 55, temporary interruptions of activities do
not cause a permanent establishment to cease to exist. Similarly, as discussed in
paragraph 6, where a particular place of business is used for only very short periods of
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time but such usage takes place regularly over long periods of time, the place of
business should not be considered to be of a purely temporary nature.

33.  Also, there may be cases where a particular place of business would be used for
very short periods of time by a number of similar businesses carried on by the same or
related persons in an attempt to avoid that the place be considered to have been used
for more than purely temporary purposes by each particular business. The remarks of
paragraphs 52 and 53 on arrangements intended to abuse the twelve-month period
provided for in paragraph 3 would equally apply to such cases.

34. Where a place of business which was, at the outset, designed to be used for such
a short period of time that it would not have constituted a permanent establishment
but is in fact maintained for such a period that it can no longer be considered as a
temporary one, it becomes a fixed place of business and thus — retrospectively — a
permanent establishment. A place of business can also constitute a permanent
establishment from its inception even though it existed, in practice, for a very short
period of time, if as a consequence of special circumstances (e.g. death of the taxpayer,
investment failure), it was prematurely liquidated.

35. For a place of business to constitute a permanent establishment the enterprise
using it must carry on its business wholly or partly through it. As stated in paragraph 3
above, the activity need not be of a productive character. Furthermore, the activity
need not be permanent in the sense that there is no interruption of operation, but
operations must be carried out on a regular basis.

36. Where tangible property such as facilities, industrial, commercial or
scientific (ICS) equipment, buildings, or intangible property such as patents,
procedures and similar property, are let or leased to third parties through a fixed place
of business maintained by an enterprise of a Contracting State in the other State, this
activity will, in general, render the place of business a permanent establishment. The
same applies if capital is made available through a fixed place of business. If an
enterprise of a State lets or leases facilities, ICS equipment, buildings or intangible
property to an enterprise of the other State without maintaining for such letting or
leasing activity a fixed place of business in the other State, the leased facility, ICS
equipment, building or intangible property, as such, will not constitute a permanent
establishment of the lessor provided the contract is limited to the mere leasing of the
ICS equipment, etc. This remains the case even when, for example, the lessor supplies
personnel after installation to operate the equipment provided that their responsibility
is limited solely to the operation or maintenance of the ICS equipment under the
direction, responsibility and control of the lessee. If the personnel have wider
responsibilities, for example, participation in the decisions regarding the work for
which the equipment is used, or if they operate, service, inspect and maintain the
equipment under the responsibility and control of the lessor, the activity of the lessor
may gobeyond the mere leasing of ICS equipment and may constitute an
entrepreneurial activity. In such a case a permanent establishment could be deemed to
exist if the criterion of permanency is met. When such activity is connected with, or is
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similar in character to, those mentioned in paragraph 3, the time limit of twelve
months applies. Other cases have to be determined according to the circumstances.

37. The leasing of containers is one particular case of the leasing of industrial or
commercial equipment which does, however, have specific features. The question of
determining the circumstances in which an enterprise involved in the leasing of
containers should be considered as having a permanent establishment in another
State is more fully discussed in a report entitled “The Taxation of Income Derived from
the Leasing of Containers.”?

38. Another example where an enterprise cannot be considered to carry on its
business wholly or partly through a place of business is that of a telecommunications
operator of a Contracting State who enters into a “roaming” agreement with a foreign
operator in order to allow its users to connect to the foreign operator’s
telecommunications network. Under such an agreement, a user who is outside the
geographical coverage of that user’s home network can automatically make and
receive voice calls, send and receive data or access other services through the use of
the foreign network. The foreign network operator then bills the operator of that user’s
home network for that use. Under a typical roaming agreement, the home network
operator merely transfers calls to the foreign operator’s network and does not operate
or have physical access to that network. For these reasons, any place where the foreign
network is located cannot be considered to be at the disposal of the home network
operator and cannot, therefore, constitute a permanent establishment of that operator.

39. There are different ways in which an enterprise may carry on its business. In
most cases, the business of an enterprise is carried on by the entrepreneur or persons
who are in a paid-employment relationship with the enterprise (personnel). This
personnel includes employees and other persons receiving instructions from the
enterprise (e.g. dependent agents). The powers of such personnel in its relationship
with third parties are irrelevant. It makes no difference whether or not the dependent
agent is authorised to conclude contracts if he works at the fixed place of business of
the enterprise (see paragraph 100 below). As explained in paragraph 8.11 of the
Commentary on Article 15, however, there may be cases where individuals who are
formally employed by an enterprise will actually be carrying on the business of another
enterprise and where, therefore, the first enterprise should not be considered to be
carrying on its own business at the location where these individuals will perform that
work. Within a multinational group, it is relatively common for employees of one
company to be temporarily seconded to another company of the group and to perform
business activities that clearly belong to the business of that other company. In such
cases, administrative reasons (e.g. the need to preserve seniority or pension rights)
often prevent a change in the employment contract. The analysis described in
paragraphs 8.13 to 8.15 of the Commentary on Article 15 will be relevant for the

1 Reproduced in Volume Il of the full version of the OECD Model Tax Convention at
page R(3)-1.
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purposes of distinguishing these cases from other cases where employees of a foreign
enterprise perform that enterprise’s own business activities.

40. An enterprise may also carry on its business through subcontractors, acting
alone or together with employees of the enterprise. In that case, a permanent
establishment will only exist for the enterprise if the other conditions of Article 5 are
met (this, however, does not address the separate question of how much profit is
attributable to such a permanent establishment). In the context of paragraph 1, the
existence of a permanent establishment in these circumstances will require that these
subcontractors perform the work of the enterprise at a fixed place of business that is at
the disposal of the enterprise. Whether a fixed place of business where subcontractors
perform work of an enterprise is at the disposal of that enterprise will be determined
on the basis of the guidance in paragraph 12; in the absence of employees of the
enterprise, however, it will be necessary to show that such a place is at the disposal of
the enterprise on the basis of other factors showing that the enterprise clearly has the
effective power to use that site, e.g. because the enterprise owns or has legal
possession of that site and controls access to and use of the site. Paragraph 54
illustrates such a situation in the case of a construction site; this could also happen in
other situations. An example would be where an enterprise that owns a small hotel
and rents out the hotel’s rooms through the Internet has subcontracted the on-site
operation of the hotel to a company that is remunerated on a cost-plus basis.

41. Also, a permanent establishment may exist if the business of the enterprise is
carried on mainly through automatic equipment, the activities of the personnel being
restricted to setting up, operating, controlling and maintaining such equipment.
Whether or not gaming and vending machines and the like set up by an enterprise of
a State in the other State constitute a permanent establishment thus depends on
whether or not the enterprise carries on a business activity besides the initial setting
up of the machines. A permanent establishment does not exist if the enterprise merely
sets up the machines and then leases the machines to other enterprises. A permanent
establishment may exist, however, if the enterprise which sets up the machines also
operates and maintains them for its own account. This also applies if the machines are
operated and maintained by an agent dependent on the enterprise.

42. It follows from the definition of “enterprise of a Contracting State” in Article 3
that this term, as used in Article 7, and the term “enterprise” used in Article 5, refer to
any form of enterprise carried on by a resident of a Contracting State, whether this
enterprise is legally set up as a company, partnership, sole proprietorship or other legal
form. Different enterprises may collaborate on the same project and the question of
whether their collaboration constitutes a separate enterprise (e.g. in the form of a
partnership) is a question that depends on the facts and the domestic law of each
State. Clearly, if two persons each carrying on a separate enterprise decide to form a
company in which these persons are shareholders, the company constitutes a legal
person that will carry on what becomes another separate enterprise. It will often be the
case, however, that different enterprises will simply agree to each carry on a separate
part of the same project and that these enterprises will not jointly carry on business
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activities, will not share the profits thereof and will not be liable for each other’s
activities related to that project even though they may share the overall output from
the project or the remuneration for the activities that will be carried on in the context
of that project. In such a case, it would be difficult to consider that a separate
enterprise has been set up. Although such an arrangement would be referred to as a
“joint venture” in many countries, the meaning of “joint venture” depends on domestic
law and it is therefore possible that, in some countries, the term “joint venture” would
refer to a distinct enterprise.

43. In the case of an enterprise that takes the form of a fiscally transparent
partnership, the enterprise is carried on by each partner and, as regards the partners’
respective shares of the profits, is therefore an enterprise of each Contracting State of
which a partner is a resident. If such a partnership has a permanent establishment in
a Contracting State, each partner’s share of the profits attributable to the permanent
establishment will therefore constitute, for the purposes of Article 7, profits derived by
an enterprise of the Contracting State of which that partner is a resident (see also
paragraph 56 below).

44. A permanent establishment begins to exist as soon as the enterprise commences
to carry on its business through a fixed place of business. This is the case once the
enterprise prepares, at the place of business, the activity for which the place of
business is to serve permanently. The period of time during which the fixed place of
business itself is being set up by the enterprise should not be counted, provided that
this activity differs substantially from the activity for which the place of business is to
serve permanently. The permanent establishment ceases to exist with the disposal of
the fixed place of business or with the cessation of any activity through it, that is when
all acts and measures connected with the former activities of the permanent
establishment are terminated (winding up current business transactions, maintenance
and repair of facilities). A temporary interruption of operations, however, cannot be
regarded as a closure. If the fixed place of business is leased to another enterprise, it
will normally only serve the activities of that enterprise instead of the lessor’s; in
general, the lessor's permanent establishment ceases to exist, except where he
continues carrying on a business activity of his own through the fixed place of
business.

Paragraph 2

45. This paragraph contains a list, by no means exhaustive, of examples of places of
business, each of which can be regarded as constituting a permanent establishment
under paragraph 1 provided that it meets the requirements of that paragraph. As these
examples are to be read in the context of the general definition given in paragraph 1,
the terms listed, “a place of management”, “a branch”, “an office”, etc. must be
interpreted in such a way that such places of business constitute permanent
establishments only if they meet the requirements of paragraph 1 and are not places of
business to which paragraph 4 applies.
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46. The term “place of management” has been mentioned separately because it is
not necessarily an “office”. However, where the laws of the two Contracting States do
not contain the concept of “a place of management” as distinct from an “office”, there
will be no need to refer to the former term in their bilateral convention.

47. Subparagraph f) provides that mines, oil or gas wells, quarries or any other place
of extraction of natural resources are permanent establishments. The term “any other
place of extraction of natural resources” should be interpreted broadly. It includes, for
example, all places of extraction of hydrocarbons whether on or off-shore.

48. Subparagraph f) refers to the extraction of natural resources, but does not
mention the exploration of such resources, whether on or off shore. Therefore,
whenever income from such activities is considered to be business profits, the
question whether these activities are carried on through a permanent establishment is
governed by paragraph 1. Since, however, it has not been possible to arrive at a
common view on the basic questions of the attribution of taxation rights and of the
qualification of the income from exploration activities, the Contracting States may
agree upon the insertion of specific provisions. They may agree, for instance, that an
enterprise of a Contracting State, as regards its activities of exploration of natural
resources in a place or area in the other Contracting State:

a) shall be deemed not to have a permanent establishment in that other State; or

b) shall be deemed to carry on such activities through a permanent establishment
in that other State; or

¢) shall be deemed to carry on such activities through a permanent establishment
in that other State if such activities last longer than a specified period of time.
The Contracting States may moreover agree to submit the income from such activities
to any other rule.

Paragraph 3

49. The paragraph provides expressly that a building site or construction or
installation project constitutes a permanent establishment only if it lasts more than
twelve months. Any of those items which does not meet this condition does not of
itself constitute a permanent establishment, even if there is within it an installation,
for instance an office or a workshop within the meaning of paragraph 2, associated
with the construction activity. Where, however, such an office or workshop is used for
a number of construction projects and the activities performed therein go beyond
those mentioned in paragraph 4, it will be considered a permanent establishment if
the conditions of the Article are otherwise met even if none of the projects involve a
building site or construction or installation project that lasts more than twelve
months. In that case, the situation of the workshop or office will therefore be different
from that of these sites or projects, none of which will constitute a permanent
establishment, and it will be important to ensure that only the profits properly
attributable to the functions performed through that office or workshop, taking into
account the assets used and the risks assumed through that office or workshop, are
attributed to the permanent establishment. This could include profits attributable to
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functions performed in relation to the various construction sites but only to the extent
that these functions are properly attributable to the office.

50. The term “building site or construction or installation project” includes not only
the construction of buildings but also the construction of roads, bridges or canals, the
renovation (involving more than mere maintenance or redecoration) of buildings,
roads, bridges or canals, the laying of pipe-lines and excavating and dredging.
Additionally, the term “installation project” is not restricted to an installation related
to a construction project; it also includes the installation of new equipment, such as a
complex machine, in an existing building or outdoors. On-site planning and
supervision of the erection of a building are covered by paragraph 3. States wishing to
modify the text of the paragraph to provide expressly for that result are free to do so in
their bilateral conventions.

51. The twelve-month test applies to each individual site or project. In determining
how long the site or project has existed, no account should be taken of the time
previously spent by the contractor concerned on other sites or projects which are
totally unconnected with it. A building site should be regarded as a single unit, even if
it is based on several contracts, provided that it forms a coherent whole commercially
and geographically. Subject to this proviso, a building site forms a single unit even if
the orders have been placed by several persons (e.g. for a row of houses).

52. The twelve-month threshold has given rise to abuses; it has sometimes been
found that enterprises (mainly contractors or subcontractors working on the
continental shelf or engaged in activities connected with the exploration and
exploitation of the continental shelf) divided their contracts up into several parts, each
covering a period of less than twelve months and attributed to a different company
which was, however, owned by the same group. Apart from the fact that such abuses
may, depending on the circumstances, fall under the application of legislative or
judicial anti-avoidance rules, these abuses could also be addressed through the
application of the anti-abuse rule of paragraph 9 of Article 29, as shown by example J
in paragraph 182 of the Commentary on Article 29. Some States may nevertheless wish
to deal expressly with such abuses. Moreover, States that do not include paragraph 9 of
Article 29 in their treaties should include an additional provision to address contract
splitting. Such a provision could, for example, be drafted along the following lines:

For the sole purpose of determining whether the twelve-month period referred to in
paragraph 3 has been exceeded,

a) where an enterprise of a Contracting State carries on activities in the other
Contracting State at a place that constitutes a building site or construction or
installation project and these activities are carried on during one or more
periods of time that, in the aggregate, exceed 30 days without exceeding
twelve months, and

b) connected activities are carried on at the same building site or construction or
installation project during different periods of time, each exceeding 30 days,
by one or more enterprises closely related to the first-mentioned enterprise,
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