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This article considers whether and under what circumstances the Swiss gener-
al anti-avoidance rule (GAAR), as a judicial doctrine, is applicable in a double 
taxation treaty context. Following a brief description of the actual sources and 
requirements of the Swiss GAAR, the authors analyse, with reference to the 
BEPS project, whether a treaty benefit can be denied due to the application of 
the Swiss GAAR.

«Die Abhandlung untersucht die vom Bundesgericht entwickelte Steuerumge-
hungsdoktrin und deren Anwendung bei Vorliegen eines Doppelbesteuerungs-
abkommens. Nach einer Analyse der Grundlagen und der Vorrausetzungen der 
Steuerumgehung beschäftigen sich die Autoren insbesondere mit dem BEPS-
Projekt und namentlich mit der Frage, ob künftig ein Abkommensvorteil basie-
rend auf der bundesgerichtlichen Rechtsprechung zur Steuerumgehung verneint 
werden kann.»
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I. The Swiss GAAR: An Overview

1. Legal background

The Swiss general anti-avoidance rule (GAAR)1) is not an explicit legal provi-
sion,2) but an unwritten judicial doctrine applied by various tax authorities and 
courts in Switzerland. The Swiss GAAR is known as the tax avoidance doc-
trine (Steuerumgehung, évasion fiscal). The actual origin of the Swiss GAAR 
was a decision of the Federal Supreme Court in the 1930s3) with regard to a case 
of intercantonal double taxation. The Court made reference to a speech given 
by Ernst Blumenstein4) – one of the most influential Swiss tax scholars of the 
twentieth century – a couple of months before the Court’s decision was ren-
dered. Since then, the Federal Supreme Court and other courts have applied
the Swiss GAAR in several cases with regard to withholding tax, income tax, 
corporate income tax, inheritance tax, gift tax and even VAT.

2. Requirements

According to long-standing case law of the Federal Supreme Court, tax avoid-
ance is deemed to exist if (i) the chosen structure by the taxpayer is unusual 
(insolite), strange or inappropriate and in any case not respecting the economic 
circumstances, (ii) the taxpayer has the intention to reduce its taxes and (iii) 
there is indeed an actual reduction in tax liability.5)

1) Although the Swiss GAAR is not a «rule» in the sense of a general anti-avoidance rule per 
se, the term «Swiss GAAR» is used in this article.

2) For exceptions, see section I.5.
3) See SFSC 59 I 272, p. 284.
4) The speech was given before the Swiss Lawyers Association (published as Blumenstein 

Ernst, Gegenseitige Beziehungen zwischen Zivilrecht und Steuerrecht, Zeitschrift für 
Schweizerisches Recht 52 (1933), p. 141a et seq.).

5) See e.g. SFSC 138 II 239 c. 4.1 = ASA 81 (2012/2013), p. 546.
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Although the Federal Supreme Court has, from time to time, slightly amended 
the requirements and adapted to specific cases, the above-mentioned prerequi-
sites still reflect the current case law of the Federal Supreme Court. As an ex-
ample of a modification, the Federal Supreme Court seems to have tightened 
the objective criteria of an unusual structure, as it stated in a recent decision 
that the Swiss GAAR is applicable only if the result would otherwise be highly 
inequitable or close to arbitrary.6)

Obviously, the taxpayer must have reduced its tax liability; otherwise the 
Swiss GAAR would not be applicable. According to Reich, the reduction in tax 
liability needs to be significant.7)  With regard to the subjective element, it is 
very difficult for either a court or the tax administration to actually justify such 
subjective prerequisite. Not surprisingly, the tax authorities and courts in gen-
eral presume that the taxpayer has the intention to reduce its tax liability in 
situations where the taxpayer chooses an unusual or inappropriate structure 
which can be justified only by tax reasons. This subjective criterion is, in gen-
eral, not fulfilled if the taxpayer shows that a certain transaction was entered 
into for other than merely tax reasons.

3. Legal consequences of applying the Swiss GAAR

If the tax authorities or a court finds there to be tax avoidance and that the 
Swiss GAAR is applicable, the authorities or the courts will apply the relevant 
provisions of tax law to the fact pattern that is typical under the given circum-
stances, rather than to the unusual structure chosen by the taxpayer to reduce 
its tax liability.8) The tax authorities, therefore, assume the appropriate fact pat-
tern with the same economic effect as the chosen structure of the taxpayer, i.e. 
a fictitious fact pattern (so-called «Sachverhaltsfiktion» or «fingierter Sach-
verhalt»).9)

4. Methodological criticism

The debate as to whether the Swiss GAAR as applied by the various tax author-
ities and the Federal Supreme Court is constitutional and in line with the meth-
odological requirements is – also due to the significant practical influence – 

6) SFSC 138 II 239 c. 4.1 = ASA 81 (2012/2013), p. 546.
7) See e.g. Reich Markus, Steuerrecht, 2nd edition, Zurich 2012, § 6 margin n. 22.
8) See e.g. SFSC 138 II 239 c. 4.1 = ASA 81 (2012/2013), p. 546.
9) See, inter alia, Reich (supra n. 7), § 6 margin n. 24.
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considerable and intense.10)  Most authors criticize the jurisprudence of the 
Court as not being methodically correct.11)  In particular, it is argued that the 
application of the Swiss GAAR gives rise to significant legal uncertainty and is 
not based on a proper constitutional and/or legal base.

However, most authors are of the opinion that, under certain circumstances, 
a general anti-avoidance rule must also be applicable under Swiss tax law.12)  
According to Reich,13) such a general anti-avoidance reservation should be un-
derstood as an emergency brake of sorts (Notbremse) and should be applied 
with extreme rel uctance.

According to Locher,14) the first step is an analysis of whether a certain tax 
law provision requires a substance-over-form interpretation (without the neces-
sity of using the Swiss GAAR). For instance the terms «depreciation» and «in-
come» explicitly refer to their economic substance, whereas the term «mar-
ried» clearly refers to its formal civil law meaning.15) Therefore, compared to 
Blumenstein and older legal writing,16) the purpose – and not the wording – of 
a provision limits its interpretation. However, if the interpretation would lead to 

10) See Böckli Peter, Steuerumgehung: Qualifikation gegenläufiger Rechtsgeschäfte und nor-
mative Gegenprobe, in Steuerrecht im Rechtsstaat, Festschrift Cagianut, Bern 1990, p. 289 
et seq. (cit. Steuerumgehung); Höhn Ernst, Steuerumgehung und rechtsstaatliche Be-
steuerung, ASA 46 (1977/1978), p. 145 et seq.; Locher Peter, Rechtsmissbrauchsüberlegun-
gen im Recht der direkten Steuern der Schweiz, ASA 75 (2006/2007), p. 675 et seq. (cit. 
Rechtsmissbrauchsüberlegungen); Reich (supra n. 7), § 6; Glauser Pierre-Marie, Evasion 
fiscale et interprétation économique en matière de TVA, La lutte contre les abus dans l’im-
pôt sur la consommation, ASA 75 (2006/2007), p. 727 et seq.; Matteotti René, Der Durch-
griff bei von Inländern beherrschten Auslandsgesellschaften im Gewinnsteuerrecht, Bern 
2003, p. 168 et seq.; Matteotti René, Steuergerechtigkeit und Rechtsfortbildung, Bern 2007, 
p. 112 et seq. (cit. Steuergerechtigkeit). See also the following two theses: Cornu Laurence, 
Théorie de l’évasion fiscale et interprétation économique: les limites imposées par les prin-
cipes généraux du droit, Diss. Geneva 2014; Nosetti Claudio, Die Steuerumgehung, Diss. 
Zurich 2014.

11) See e.g. Böckli, Steuerumgehung (supra n. 10), p. 289 et seq.; Höhn Ernst/Waldburger 
Robert, Steuerrecht, 9th edition, Bern 2001, § 5 margin n. 84; Matteotti, Steuergerechtig-
keit (supra n. 10), p. 112 et seq.

12) See e.g. Höhn/Waldburger (supra n. 11), § 5 margin n. 84; Simonek Madeleine/Triebold 
Oliver, Akquisitionsstrukturierung bei «Leveraged Buy-outs (LBO)», GesKR (2013),
p. 363; Reich (supra n. 7), § 6 margin n. 47 et seq.

13) Reich (supra n. 7), § 6 margin n. 47.
14) With further references, see Locher, Rechtsmissbrauchsüberlegungen (supra n. 10), p. 675 

et seq.
15) See also Glauser Pierre-Marie, Notion d’évasion fiscale: Introduction générale, in: Eva-

sion fiscale, Une approche théorique et pratique de l’évasion fiscale, P.-M. Glauser ed., 
p. 1 et seq., Geneva 2010, p. 3 et seq.

16) For a detailed overview, see Locher Peter, Grenzen der Rechtsfindung im Steuerrecht, 
Bern 1983, p. 77 et seq.
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an inequitable situation, one should, in a second step – and only in extreme 
cases, analyse whether the requirements of an abuse of law scheme are met.17),18)

Based on the assumption that the application of an unwritten GAAR in the 
sense of an anti-abuse rule should be limited to abuse of law situations, one 
should also criticize the outcome of the assumption of a fictitious fact pattern 
under the Swiss GAAR, arguing that the application of the Swiss GAAR as the 
result of an abuse of law doctrine should entail the non-application of the rele-
vant provision. This means a correction of law rather than a correction of 
facts.19) As will be shown below, this interpretation could also have an impact 
on the application of the Swiss GAAR in a treaty context.

Notably, in recent decisions the Federal Supreme Court has stated that the 
Swiss GAAR should apply to instances of abusive situations under art. 2(2) of 
the Swiss Civil Code, i.e. the legal basis for the abuse of law doctrine within 
civil law.20) However, the Court did not state that this is to be seen as new foun-
dation for the Swiss GAAR, nor did it apply different requirements. Further-
more, in these cases the result of the application of the Swiss GAAR was still 
the same, namely the imposition of a fictitious fact pattern.21)

5. Implementation of the Swiss GAAR in art. 21(2) of the Withholding Tax Code

Notwithstanding its criticism, the Swiss GAAR was and is still widely applied, 
and it seems – from the perspective of the authorities – to be an efficient instru-
ment to fight undesired tax planning schemes. Thus, it is not surprising that the 
Swiss GAAR, i.e. the term tax avoidance (Steuerumgehung) was explicitly in-
troduced in some tax legislation. For example art. 21(2) of the Withholding Tax 
Code (WHTC22)) states that the refund of the Swiss federal withholding tax will 
be denied if the refund would lead to tax avoidance (Steuerumgehung).23)

Art. 21(2) of the WHTC is understood as a link to the case law of the Fed-
eral Supreme Court and, therefore, the requirements of the Swiss GAAR must 
be fulfilled in order to apply art. 21(2).24)  The purpose of art. 21(2) is to avoid 
the situation where a foreign resident person or a person not declaring underly-

17) See Locher, Rechtsmissbrauchsüberlegungen (supra n. 10), p. 690.
18) Another highly disputed issue relates to the question as to what legal or constitutional 

grounds an anti-abuse rule within tax law or public law in general should apply. For an 
overview of the various existing opinions see Nosetti (supra n. 10), p. 153 et seq.

19) Locher, Rechtsmissbrauchsüberlegungen (supra n. 10), p. 686 et seq.
20) BGer 17.04.2014, 2C_686/2013, c. 2.5, with reference to BGer 31.01.2005, 2A.583/2003, 

c. 2.2.
21) See section I.3.
22) Bundesgesetz über die Verrechnungssteuer, SR 642.21.
23) The Swiss GAAR has also been implemented in certain cantonal tax codes. See e.g.

art. 2(3) Tax Code of the Canton of Grisons (BR 720.000).
24) See Bauer-Balmelli Maja, in: Kommentar zum Bundesgesetz über die Verrechnungs-

steuer, 2nd edition, M. Zweifel et al. (ed.), Basel 2012, margin n. 35 et seq. on art. 21
(cit.: Kommentar VST).
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ing assets in Switzerland, requests a refund of withholding tax by using anoth-
er Swiss resident person.25)  In other words, the provision aims at preventing 
unjustified withholding tax refunds through a Swiss resident. Significantly,
art. 21(2) relates to the refund procedure under Swiss domestic law and, there-
fore, it covers only a refund request by a Swiss resident.26) Depending on the 
definitions at hand, one could argue that art. 21(2) is actually a GAAR (or a 
targeted anti-avoidance rule, TAAR) as opposed to a specific anti-avoidance 
rule (SAAR), as the requirements to apply such anti-avoidance provision are by 
no means specific and defined. 

II. Interaction of the Swiss GAAR with Double Taxation Treaties
 in the Pre-BEPS World

1. Preliminary remarks

The focus here is on the application of the Swiss GAAR in a treaty context ac-
cording to the current legal framework (disregarding the amendments proposed 
by the OECD/G20 as part of the base erosion and profit shifting [BEPS] pro-
ject). However, the discussion here should not be understood as an endorsement 
of the Swiss GAAR as applied by the Federal Supreme Court. Although the 
criticism mentioned in section 1.4. is certainly justified, a detailed methodolog-
ical debate is beyond the scope of this article.

Nevertheless, even if the Swiss GAAR is to be criticized due to its lack of 
methodological substance, it is still worth analysing in more detail the interac-
tion with double taxation treaties, as the Swiss GAAR is still applied by the 
Federal Supreme Court, other courts and the various tax authorities. In order to 
do so, it is crucial that the pre- and post-BEPS world be distinguished.

As discussed below, the application of the Swiss GAAR in a treaty context 
might be different.

2. Current legal framework (pre-BEPS world)

2.1. In general
First, when considering the application of the Swiss GAAR in a treaty context, 
it is necessary to determine whether there could indeed be a conflict between 
the application of the Swiss GAAR and a treaty obligation. Obviously, no con-
flict between a domestic GAAR and a treaty occurs if the requirements and the 
outcome of the anti-abuse rule implicitly or explicitly provided for in a double 
taxation treaty are the same as those with regard to the Swiss GAAR.

25) Bauer-Balmelli, Kommentar VST (supra n. 24), margin n. 39 on art. 21.
26) For details, see section II.2.1.
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In this regard, in the so-called Denmark decision of the Federal Supreme Court,27) 
the court argued that there is an unwritten anti-abuse rule inherent in every dou-
ble taxation treaty. The Court’s decision has been the subject of intense discussion 
in both Swiss28)  and international literature.29) If the outcome of the application of 
such an unwritten treaty anti-abuse rule and the Swiss GAAR is the same, no 
conflict between a treaty obligation and the domestic GAAR, in principle, arises.

In this regard, in 2010 the Federal Administrative Court30) applied, with 
reference to the Denmark case, the above-mentioned unwritten anti-abuse rule 
in a very similar way as the Swiss GAAR. While the Court also required a 
subjective element as in the case of the Swiss GAAR, the outcome was also the 
same, as the Court applied (automatically) a fictitious fact pattern.31) This line 
of reasoning is problematic, as if an unwritten treaty abuse rule were to indeed 
apply, the requirements – as others have shown32)  – would be different from 
those for the application of the Swiss GAAR and – even more significantly – 
the result would be the denial of the treaty benefit and not an (automatic) appli-
cation of a fictitious fact pattern as in the case of the Swiss GAAR.

For purposes of the following discussion, it is assumed that there are cases 
in which a treaty benefit could not be denied due to the application of an un-
written treaty abuse rule, but could be denied due to the application of the Swiss 
GAAR. The question here concerns how a potential conflict between the Swiss 
GAAR and a treaty obligation could be resolved. Does the treaty prevail and, 
therefore, the Swiss GAAR not apply? Or may a treaty benefit be denied based 
on the application of the Swiss GAAR?

It is the authors’ understanding that the Swiss GAAR, as applied by the 
Federal Supreme Court is, in principle, not applicable in a treaty context, as 
Switzerland made an explicit observation at paragraph 27.9 to the Commentary 
on Article 1 of the OECD-MC, stating, «domestic tax rules on abuse of tax 

27) BGer 28.11.2005, 2A.239/2005.
28) See Jung Marcel, Trends und Entwicklungen bei der Bekämpfung des Abkommensmiss-

brauchs im internationalen Steuerrecht der Schweiz, StR 66 (2011), p. 2 et seq. (cit.: Trends); 
Reich Markus/Waldburger Robert, Rechtsprechung im Jahre 2005 (1. Teil), FStR 2006,
p. 233 et seq.; Matteotti René, Die Verweigerung der Entlastung von der Verrechnungsteuer 
wegen Treaty Shoppings, ASA 75 (2006/2007), p. 767 et seq. (cit.: Verweigerung); Matteotti 
René/Krenger Nicole Elischa, Kommentar zum internationalen Steuerrecht, in: Zweifel et al. 
(eds.),  Basel 2015, margin n. 327 et seq. on art. 1 (cit.: Kommentar IStR). See also Oester-
helt Stefan/Winzap Maurus, Abkomensmissbrauch, Dänemark-Entscheid zum Treaty-Shop-
ping, ST 2006, p. 773 et seq.; and Oesterhelt Stefan/Winzap Maurus, Swiss Supreme Court 
Decision on Treaty Abuse, European Taxation (2006), p. 461 et seq.

29) See e.g. De Broe Luc/Goyette Nathalie/Martin Philippe/Rohatgi Roy/van Weeghel Stef/
West Phil, Tax Treaties and Tax Avoidance: Application of Anti-Avoidance Provisions, 
Bulletin for International Taxation (2011), p. 387.

30) BVGer 23.03.2010, A-2744/2008.
31) Such problematic outcome was also highlighted by Jung, Trends (supra n. 28), p. 21 et seq.
32) As a possible option, see the threshold (i.e. an absurdity test) developed by Matteotti René, 

«Treaty Shopping» und seine Grenzen in der schweizerischen Rechtsprechung, zsis) 2008, 
Nr. 1, sec. 3.2 (cit.: Treaty Shopping); or Matteotti, Verweigerung (supra n. 28), p. 793.
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conventions must conform to the general provisions of tax conventions, espe-
cially where the convention itself includes provisions intended to prevent its 
abuse». To be more precise, this means that a treaty benefit may not be denied 
due to the application of the Swiss GAAR if the treaty itself does not allow the 
application of the Swiss GAAR.

The underlying reason at least follows the Swiss observation on the Com-
mentary to art. 1 of the OECD-MC is that contracting states are bound by the 
pacta sunt servanda principle, and that it is not possible to undermine the scope 
of application of a double taxation treaty through an extensive application of 
domestic anti-abuse provisions. However, these statements with regard to the 
application of the Swiss GAAR in a treaty context are of a generic nature, and 
in an individual case one would need to determine whether the application of 
the Swiss GAAR is indeed an infringement of a specific double taxation treaty. 
The outcome might differ depending on the individual case.33) An example of a 
specific rule which could lead to a deviating outcome is found in the double 
taxation treaty between Switzerland and Germany (see section II.2.2.).

The above-mentioned opinion on the non-application of the Swiss GAAR is 
also covered by the case law of the Federal Administrative Court. The Federal 
Administrative Court explicitly held that art. 21(2) of the WHTC is not applica-
ble in a treaty context.34) As art. 21(2) refers to the Swiss GAAR,35) it is the 
authors’ understanding that the Court at least formally also denied the applica-
tion of the Swiss GAAR in general in a treaty context.36) The Federal Supreme 
Court, however, has not yet been clear in this regard.37)

2.2. Under the double taxation treaty between Switzerland and Germany
Certain double taxation treaties (such as that between Switzerland and Germa-
ny), as well as art. 15 of the savings agreement between the European Union 

33) In this regard, see Jung, Trends (supra n. 28), p. 2 et seq.
34) BVGer 23.03.2010, A-2744/2008, c. 3.3. In the Denmark decision of the Federal Supreme 

Court, the Court did not have to answer the question as to whether art. 21(2) of the WHTC 
is applicable in a treaty context. See BGer 28.11.2005, 2A.239/2005, StR 2006, p. 217 et 
seq. However, the Federal Tax Appeal Court (as the predecessor of the Federal Adminis-
trative Court), already in the Denmark decision, was of the opinion that the art. 21(2) of 
the WHTC will not apply. See SRK 1 May 2005 i.S. X Holding APS, SRK 2003-159. The 
non-application of art. 21(2) in a cross-border situation reflects also the prevailing opin-
ion amongst scholars in Switzerland. With further references, see Lutz/Taddei, Kommen-
tar IStR (supra n. 28), margin n. 164 on art. 1.

35) See section I.5.
36) See Bauer-Balmelli, Kommentar VST (supra n. 24), margin n. 58 on art. 21. See also 

Saupper, Kommentar IStR (supra n. 28), margin n. 159 on art. 1.
37) For details, see Matteotti, Treaty Shopping (supra n. 32), sec. 3.2.2.; Jung, Trends (supra 

n. 28), p. 19 et seq.
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and Switzerland,38) provide for an explicit reservation stating that the treaty 
does not prohibit one of the contracting states from applying domestic provi-
sions (or measures) aimed at preventing abusive schemes.39) The question as to 
whether the Swiss GAAR, as applied by the Federal Supreme Court, is covered 
by such a reservation is rarely discussed.40) 

It is the authors’ understanding that if such a reservation explicitly refers 
only to domestic «provisions» (Rechtsvorschrift) – or a similar term, such as 
art. 23(1) of the double taxation treaty between Germany and Switzerland,41) 
the Swiss GAAR – as an unwritten judicial doctrine and not qualifying as a 
«provision» (Rechtsvorschrift) – should not be applicable. The term «provi-
sion» clearly indicates that only normative (written) provisions are covered.42) 
If one were to allow the application of the Swiss GAAR, such an understanding 
would go beyond the wording of the respective treaty and would infringe the 
interpretation methods under art. 31 of the Vienna Convention on the Law of 
Treaties.

38) Agreement between the European Community and the Swiss Confederation providing for 
measures equivalent to those laid down in Council Directive 2003/48/EC on taxation of 
savings income in the form of interest payments 26 October 2012 (SR.0.641.926.81). In 
this regard, see Oesterhelt Stefan/Winzap Maurus, Quellensteuerbefreiung von Divi-
denden, Zinsen und Lizenzen durch Artikel 15 Zinsbesteuerungsabkommen (ZBstA), 
ASA 74 (2005/2006), p. 449 et seq.

39) See also e.g. art. 27 of the double taxation treaty with Hong Kong (Agreement between the 
Swiss Federal Council and the Government of the Hong Kong Special Administrative Re-
gion of the People’s Republic of China for the Avoidance of Double Taxation with respect 
to Taxes on Income, 4. October 2011 [SR.0.672.941.61]). Further examples are mentioned 
by Matteotti/Krenger, Kommentar IStR (supra n. 28), margin n. 72 on art. 1.

40) Obviously, there has been intense debate regarding the relation between domestic anti-
avoidance measures and treaty obligations in general. See e.g. Arnold Brian J./van Wee-
ghel Stef, The Relationship between Tax Treaties and Domestic Anti-Abuse Measures, in: 
Tax Treaties and Domestic Law, Guglielmo Maisto (ed.), Amsterdam 2006, p. 81 et seq. 
For stimulating comments with regard to Switzerland, see e.g. Luc de Broe on the reserva-
tion in the double taxation treaty between Belgium and Switzerland (see De Broe Luc, 
International Tax Planning and Prevention of Abuse, Amsterdam 2008, par. 213 et seq. 
[cit.: International Tax Planning]). Furthermore, reference is made to the discussion re-
garding the application of art. 21(2) of the WHTC and the domestic anti-abuse decree (see 
e.g. Matteotti, Treaty Shopping [supra n. 32], sec. 3.2.).

41) Art. 23(1) of the double taxation treaty with Germany (Agreement between the Swiss 
Federal Council and the Federal Republic of Germany for the Avoidance of Double Taxa-
tion with Respect to Taxes on Income and Capital, 11 August 1971 [SR 0.672.913.62]): 
«Dieses Abkommen ist nicht so auszulegen, als hindere es einen Vertragsstaat, seine in-
nerstaatlichen Rechtsvorschriften zur Verhinderung der Steuerumgehung oder Steuer-
hinterziehung anzuwenden».

42) For a deviating opinion, see Jung, Trends (supra n. 28), p. 18. 
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III. Interaction of the Swiss GAAR with Income Tax Treaties in the Post-BEPS  
 World

1. BEPS Action Item 6

1.1. Introduction
Under the BEPS project of the OECD/G20, Action Item 6 on the prevention of 
treaty abuse is one action that mainly focuses on the implementation of new 
double taxation provisions rather than on the recommendations of domestic tax 
rules (such as Action Item 2 on hybrid mismatch arrangements43)).

In its draft report published in September 2014, the OECD/G20 proposes 
the introduction of two different anti-avoidance provisions, namely (i) a limita-
tion on benefits provision and (ii) a principal purpose test. These provisions 
(see section III.1.3. and III.1.4.) may not both be implemented in any case. The 
OECD/G20 is of the opinion that certain policy choices should remain.44) 
Therefore, it would be an option (i) to include both the limitation on benefits 
and the principal purpose test, (ii) to include only the principal purpose test or 
(iii) to combine the limitation on benefits rule with anti-conduit rules as provid-
ed for in paragraph 15 of the draft Commentary on the principal purpose test.45)

Furthermore, the draft report by the OECD/G20 recommends the inclusion 
of a new preamble to the OECD-MC, as discussed below.

1.2. New preamble to the OECD-MC
The new preamble, as recommended by the OECD/G20, would be worded as 
follows:

  (State A) and (State B),
  Desiring to further develop their economic relationship and to enhance their coopera-

tion in tax matters, 
  Intending to conclude a Convention for the elimination of double taxation with respect 

to taxes on income and on capital without creating opportunities for non-taxation or 
reduced taxation through tax evasion or avoidance (including through treaty-shopping 
arrangements aimed at obtaining reliefs provided in this Convention for the indirect 
benefit of residents of third States) 

  Have agreed as follows [...]46)

Therefore, in the post-BEPS world and under the assumption that Switzerland will 
include such a preamble in its treaties via a multilateral convention according to 

43) OECD/G20, Neutralising the Effects on Hybrid Mismatch Arrangements, Action 2: 2014 
Deliverables, Paris 2014.

44) OECD/G20, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, 
Action 6: 2014 Deliverables, Paris 2014, p. 22 et seq.

45) OECD/G20, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, 
Action 6: 2014 Deliverables, Paris 2014, p. 23 (par. 14). 

46) OECD/G20, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, 
Action 6: 2014 Deliverables, Paris 2014, p. 99 (par. 62).
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BEPS Action Item 15 or via amendments of existing Swiss treaties, it is necessary 
to bear in mind, when applying and interpreting a double taxation treaty, that the 
avoidance of double non-taxation through evasion or avoidance is also the purpose 
of double taxation treaties (and not merely the avoidance of double taxation).

This can have a significant impact on the application and interpretation of 
double taxation treaties, in particular in Switzerland, as it has been and contin-
ues to be the traditional understanding of Switzerland that it is not the aim of a 
double taxation treaty to counter tax avoidance and evasion.47)

1.3. Limitation on benefits clause
The limitation on benefits provision to be implemented in double taxation trea-
ties, as proposed by the OECD/G20, mainly follows art. 22 of the US Model 
Convention.48)   Many authors have already addressed that provision and its scope 
of application.49) It seems to be the position of Switzerland that the limitation on 
benefits should not be implemented within the OECD-MC, as it is rather com-
plex and, in particular, difficult to apply in light of its civil law background and 
existing quite generic tax rules. A limitation on benefits provision addresses 
various treaty shopping situations and schemes by providing that a treaty benefit 
will not be granted if none of the tests under the limitation on benefits provision 
is fulfilled. As a consequence, there is a systematic difference between an ordi-
nary anti-avoidance measure and the limitation on benefits provision.

1.4. Principal purpose test
The OECD/G20, furthermore, proposes to include a principal purpose test in 
the OECD-MC with the following wording:

  Notwithstanding the other provisions of this Convention, a benefit under this Conven-
tion shall not be granted in respect of an item of income or capital if it is reasonable to 
conclude, having regard to all relevant facts and circumstances, that obtaining that 
benefit was one of the principal purposes of any arrangement or transaction that resul-
ted directly or indirectly in that benefit, unless it is established that granting that be-
nefit in these circumstances would be in accordance with the object and purpose of the 
relevant provisions of this Convention.50)

47) For the observation of Switzerland, see Commentary on the Model Tax Convention, con-
densed version 2014, par. 27.9 on art. 1.

48) For details see Wardzynski Adrian, The Limitation on Benefits Article in the OECD Mod-
el: Closing Abusive (Undesired) Conduit Gateways, Bulletin for International Taxation, 
2014, p. 475 (cit.: Limitation). 

49) See Wardzynski, Limitation (supra n. 48), p. 471 et seq. For further details also from a 
Swiss perspective, see Bloch-Riemer Ruth, Doppelbesteuerungsabkommen Schweiz/USA: 
Limitation on Benefits und Nutzungsberechtigung (Beneficial Ownership), Diss. Bern 
2012; Lutz/Schmidt, Kommentar IStR (supra n. 28) margin n. 206 et seq. on art. 1.

50) OECD/G20, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, 
Action 6: 2014 Deliverables, Paris 2014, p. 66.
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Accordingly, other anti-avoidance provisions in a double taxation treaty are not 
excluded from application due to the use of the word «notwithstanding» in the 
first sentence of the new paragraph.51) Furthermore, following the understand-
ing of the OECD/G20, the principal purpose test as intended in paragraph 7 of 
the new anti-abuse article of the OECD-MC is a reproduction of paragraphs 9.5, 
22, 22.1 and 22.2 of the Commentary on Article 1 of the OECD-MC.52) In other 
words, the OECD/G20 is of the opinion that the principal purpose test has al-
ready been inherent in every double taxation treaty following the OECD-MC.

In order for the principal purpose test to be applicable, it must be reasona-
ble to conclude that the obtaining of a specific benefit under the particular 
treaty was one of the principal purposes of an arrangement. «Purpose» means 
that it should somehow be evident that the intention of the involved parties was 
at least partly tax avoidance. It is obvious that it is rather difficult (if not impos-
sible) to prove the (subjective) detrimental intention of the involved parties. 
The same is true as regards the subjective element of the Swiss GAAR.53) 
Therefore, the OECD also relies on objective criteria, stating that the principal 
purpose test applies if it is reasonable, based on the particular fact pattern, that 
the principal purpose of an arrangement was to obtain treaty benefits.54) How-
ever, it is beyond the scope of this article to demonstrate what the understand-
ing of the G20/OECD actually means and whether it is in line with the wording 
of the new provision.55)

The result of the application of the principal purpose test is that a treaty 
benefit will not apply. This means the non-application of a specific treaty pro-
vision and not, for instance, a reclassification of capital gains into a dividend 
payment. Compared to the Swiss GAAR, the courts, therefore, do not automat-
ically apply the fact pattern that would have been appropriate. Rather, a court 
would merely deny the application of the treaty benefit.

Moreover, the denial of a treaty benefit under the principal purpose test 
relates in the author’s view only to a specific benefit. This means that if a com-
pany seeks to apply a treaty with regard to dividends and royalties and a court 
concludes that the dividend article is not applicable due to an abusive transac-
tion covered by the principal purpose test, this does mean that the same compa-
ny may not apply the royalty article with regard to another payment.

51) For details, see Lang Michael, Introducing an Antiabuse Rule in Tax Treaties, Tax Notes 
International, 19 May 2014, p. 655 et seq.

52) OECD/G20, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, 
Action 6: 2014 Deliverables, Paris 2014, p. 66 (par. 1 of the Commentary on the new par. 7).

53) See section I.2.
54) OECD/G20, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, Ac-

tion 6: 2014 Deliverables, Paris 2014, p. 69 (par. 10 of the Commentary on the new par. 7).
55) For further information about the interpretation of the new provisions, see OECD/G20, 

Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, Action 6: 
2014 Deliverables, Paris 2014, p. 66 (par. 1 et seq. of the Commentary on the new par. 7). 
See also Lang (supra n. 51), p. 658 et seq.
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1.5. Implementation
A critical issue relates to the question as to how the new anti-abuse measures 
(i.e. the limitation on benefits and the principal purpose test provision) and the 
new preamble are to be implemented within the treaty network of a state. Ac-
cording to the OECD/G20, treaty-related BEPS measures (such as the limita-
tion on benefits provision, the principal purpose test and the new preamble) 
could potentially be implemented by a multilateral convention. This is also ex-
plicitly stated within Action Item 15:

  Addressing Treaty Abuse: there are a number of arrangements through which a person 
who is not a resident of a treaty country may inappropriately obtain the tax benefits 
that a bilateral tax treaty is intended to provide on a reciprocal basis to appropriate 
claimants. A multilateral instrument could incorporate approaches to prevent the gran-
ting of treaty benefits in inappropriate circumstances.56)

The multilateral approach intended by the OECD/G20 is not entirely new in
international tax law, as the development of the exchange of information has 
shown. However, amending a variety of existing double taxation treaties through 
a multilateral instrument is indeed a new and innovative approach. Notable
aspects and uncertainties of such an approach include the following.

First, implementing the new treaty provisions through a multilateral con-
vention does not mean that the new anti-avoidance measures (i.e. the principal 
purpose test, the limitation on benefits clause and the new preamble) are appli-
cable with regard to income tax treaties with states that have not signed the 
multilateral convention. Rather, this means that the existing treaties would still 
apply and, for instance, from a Swiss perspective when interpreting existing 
treaties with a non-participating state, one should still consider that the new 
preamble has not yet been implemented and the observation on the Commen-
tary to art. 1 (as mentioned above) was potentially in place when a specific 
treaty was signed.57)

Second, it is not yet certain how the OECD/G20 will resolve the issue that 
there are various options in order to be compliant with the minimal standard as 
proposed within Action Item 6.58) At the end of the negotiations, all participat-
ing states should sign the same multilateral convention even if one state is of 
the opinion that a principal purpose test is a sufficient instrument to counter 
avoidance arrangements and that a limitation on benefits clause is not neces-
sary.

56) OECD/G20, Developing a Multilateral Instrument to Modify Bilateral Tax Treaties,
Action 15: 2014 Deliverables, Paris 2014, p. 24.

57) For further details about the (intertemporal) value of observations and reservations on the 
Commentary of the OECD-MC, see e.g. the contributions in Maisto Gugliermo (ed.),
Departures from the OECD Model and Commentaries, Amsterdam 2014.

58) See section III.1.1.
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2. Interaction with double taxation treaties in the Post-BEPS world

2.1. Introduction
As a general remark, the OECD/G20 has stated that the conclusions regarding 
the interaction between domestic anti-abuse rules and treaties already existing 
in the current Commentary on the OECD-MC, remain applicable.59) This means 
that paragraphs 22 and 22.1 of the OECD Commentary on Article 1 remain 
unchanged. However, it is of particular interest how the limitation on benefits 
clause, the principal purpose test, the new preamble and domestic anti-avoid-
ance measures interact.

Assuming that Switzerland will generally agree on the BEPS project, and 
assuming that it will at least include a new principal purpose test and the new 
preamble in its treaties, it seems unlikely that Switzerland would uphold its 
observation on the Commentary on art. 1 of the OECD-MC. This will also be 
the underlying assumption for the following analysis. However, the following 
observations would also be valid if states were to agree not on a principal pur-
pose test, but on an anti-abuse rule denying a treaty benefit only if «the main 
purpose» of an arrangement was to obtain a treaty benefit. There still seems to 
be a chance that the OECD/G20 will refrain from the current proposal in this 
regard, also due to the significant number of critical remarks offered during the 
public consultation process.

With regard to the interaction of domestic anti-avoidance rules and treaties, 
the OECD/G20 provides for several new paragraphs to be included in the Com-
mentary.60) Here, a distinction is made in the proposed Commentary between 
three cases, namely interaction between treaties and domestic (i) SAARs, (ii) 
GAARs and (iii) judicial doctrines. The following three sections will briefly 
describe the opinion of the OECD/G20 regarding the interaction of these do-
mestic anti-avoidance measures and income tax treaties. Based on these expla-
nations, the interaction between the Swiss GAAR and the new BEPS-compliant 
double taxation treaties, will be considered.

2.2. Domestic SAARs and the application of a double taxation treaty
Switzerland has also implemented several SAARs in its domestic law, such as 
the thin capitalization rule,61) the indirect partial liquidation rule,62) the transpo-

59) OECD/G20, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, 
Action 6: 2014 Deliverables, Paris 2014, p. 88 et seq. (par. 49).

60) OECD/G20, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, 
Action 6: 2014 Deliverables, Paris 2014, p. 89 et seq.

61) The wording of the rule (see art. 65 DFTC [Direct Federal Tax Code, Bundesgesetz über die 
Direkte Bundessteuer, SR 642.11) would actually require a substance-over-form analyses of the 
underlying investment, however, according to the practice of the Swiss tax authorities a certain 
asset-debt requirement is decisive. For details regarding the distinction between a thin capitali-
zation rule and hidden equity rule, see Hongler Peter, Hybride Finanzierungsinstrumente im 
nationalen und internationalen Steuerrecht der Schweiz, Diss. Zürich 2012, p. 53 et seq.

62) Art. 20a (1)(a) DFTC.
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sition rule,63) art. 21(1) of the WHTC and a specific rule regarding the sale of a 
substantially («faktisch») liquidated shell company (Mantelhandel). However, 
the latter provision applies only with regard to stamp duties;64) with regard to 
withholding taxes, the sale of a shell company is traditionally treated as a 
deemed liquidation due to the application of the Swiss GAAR.65)

In general, it is the opinion of the OECD/G20 that in situations where there 
is a conflict between the outcome from the application of the treaty and domes-
tic law, the treaty, in principle, prevails.66) However, the OECD/G20 also pro-
vides four examples in which a conflict between the domestic SAAR and the 
double taxation treaty can be avoided.67) These examples are referred to here as 
Examples 1 through 4. In particular, Example 4 does not have an obvious link 
to SAARs, but rather to the application of domestic judicial doctrines (see sec-
tion III.2.4.).

First, a conflict can be avoided if an explicit reservation is made in the 
treaty that a domestic SAAR is applicable. This means that states may agree in 
a specific treaty provision that a certain domestic anti-avoidance measure is 
applicable even in a cross-border situation. For example, two states might agree 
that a domestic thin capitalization rule is, in any case, applicable and is not an 
infringement of art. 24(4) and (5) of the OECD-MC. The latter is not an issue 
from a purely Swiss perspective, as Switzerland applies its thin capitalization 
rule to domestic situations, as well as to cross-border situations and therefore 
does neither infringe art. 24(4) nor art. 24(5) of the OECD-MC.68)

Second, no conflict actually occurs in cases in which treaty definitions rely 
on the application of domestic SAARs. For instance, Switzerland takes the view 
that the sale (or the contribution) of more than 5% of the share capital of a com-
pany having retained earnings, to (or into) a private holding company, qualifies 
(in simplified terms) as a deemed dividend and not as capital gain for domestic 
income tax purposes.69) In this case, no conflict arises, as the application of the 
SAAR (i.e. the reclassification of the capital gain into a deemed dividend) does 
not lead to the non-application of the treaty. One would then, of course, need to 

63) Art. 20a (1)(b) DFTC.
64) Art. 5 (2)(2)(b) STC (Stamp Tax Code, Bundesgesetz über die Stempelabgaben, SR 641.10).
65) For details, see Duss Marco/Helbing Andreas/Duss Fabian, Kommentar VST (supra n. 23), 

margin n. 153 on art. 4. Certain authors argue that due to the fact that the requirements for 
the application of the Swiss GAAR with respect to the sale of a shell company (i.e. sale of 
a majority stake, substantially liquidated company, etc.) is based solely on objective 
grounds, however, within the framework of the Swiss GAAR (see e.g. Bauer-Balmelli 
Maja, Die Steuerumgehung im Verrechnungssteuerrecht, FStR 2002, p. 165 et seq.).

66) OECD/G20, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, 
Action 6: 2014 Deliverables, Paris 2014, p. 90 (par. 5 of the new Commentary).

67) OECD/G20, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, Ac-
tion 6: 2014 Deliverables, Paris 2014, p. 90 et seq. (par. 7 et seq. of the new Commentary).

68) For the same opinion with regard to art. 24(4) of the OECD-MC, see Oesterhelt Stefan, 
Kommentar IStR (supra n. 28), margin n. 136 on art. 24.

69) See art. 20a(1)(b) DFTC. 
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decide whether art. 10, 13 or even 21 of the double taxation treaty would be ap-
plicable. The latter is a matter of interpreting a double taxation tax treaty, and an 
overly hasty reference to the domestic understanding could be wrong.

In the third example mentioned by the OECD/G20, the treaty benefit might 
be denied not only by the domestic SAAR, but also under the principal purpose 
test or another anti-avoidance measure within the treaty. As a consequence, no 
conflict occurs. This would, for instance, mean that a certain arrangement 
would be within the scope of the domestic SAAR but also within the scope of 
the principal purpose test. In other words, the threshold for the application of 
the domestic SAAR is the same as for the principal purpose test. Therefore, if 
the domestic SAAR were not to exist, a treaty benefit could still be denied 
based on the application of the principal purpose test. However, the OECD/G20 
does not offer any recommendation as to which rule should be applicable in 
such a situation – the domestic SAAR or the principal purpose test. This is not 
only a theoretical question, but the application of the domestic SAAR might – 
in some states – require another procedure or could trigger detrimental conse-
quences such as penalties, compared to the application of the principal purpose 
test.

Fourth, no conflict arises, according to the OECD/G20, if the treaty benefit 
were to be denied due to either (i) domestic judicial doctrines or (ii) principles 
applicable to the interpretation of double taxation treaties. In these cases, the 
OECD/G20 does not assume a conflict because the result would be same either 
applying the domestic judicial doctrine or interpreting the treaty. For further 
discussion of whether such argument is justified, see section III.2.4.

2.3. Domestic GAARs and the application of a double taxation treaty
The OECD/G20 is of the opinion that, in the vast majority of cases, no conflict 
will arise between a domestic GAAR and the principal purpose test. The rea-
soning is the same as mentioned in the Examples 1 and 2, above.70) In general, 
these sections of the new Commentary are not of great importance for Switzer-
land, as the Swiss GAAR is not a GAAR in this sense because it is not a nor-
mative provision, but rather a judicial doctrine developed by the courts.
With regard to the first example, this means that it is still within the discretion 
of the contracting states to decide whether domestic GAARs apply in cross-bor-
der situations. Obviously, the scope of application of domestic GAARs might 
be limited due to the broad scope of application of the proposed anti-avoidance 
measures in the treaty. Therefore, even in the post-BEPS world, states could 
agree that domestic GAARs will remain applicable (as is the case in the double 
taxation treaty between Germany and Switzerland).71) Therefore, Swiss treaty 

70) OECD/G20, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, 
Action 6: 2014 Deliverables, Paris 2014, p. 92 (par. 11 et seq. of the new Commentary).

71) See section II.2.2.
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negotiators might also encounter such calls from other states in the future as 
they had faced in the past.

2.4 Judicial doctrines and the application of a double taxation treaty
As mentioned with regard to Example 4 in section III.2.2., it is the opinion of 
the OECD/G20 that domestic judicial doctrines or principles of treaty interpre-
tation are in general not in conflict with an existing treaty. Such principles in-
clude substance over form, economic substance, sham, business purpose, 
step-transaction, abuse of law and fraus legis.72)

The opinion of the OECD/G20 is partially persuasive, as the application of 
judicial doctrines might not even have a relation to treaty interpretation. This is 
the case if a country applies, for example, a substance-over-form approach to 
determine what taxable income is. This is a matter of domestic law; the func-
tion of the term «income» in the art. 6 through 22 of the OECD-MC is actually 
to define the tax liability under domestic law.73) Such income classification is 
not yet a matter of applying a double taxation treaty and, therefore, it is indeed 
true that no conflict arises in such a situation.

However, there might still be cases in which a treaty benefit is denied due 
to the application of a domestic judicial doctrine. If such interpretation is not 
in accordance with the ordinary meaning74) or the special meaning75) of a trea-
ty provision, a conflict between the domestic judicial doctrine and the treaty 
occurs. In these cases, the question is whether the domestic judicial doctrine 
would be applicable. In general, due to the principle of pacta sunt servanda 
and following the understanding of the OECD/G20, the treaty should prevail 
in such a situation – and the domestic judicial doctrine should not apply. This 
is at least true as long as the domestic judicial doctrine does not form part of 
international customary law or is not a general principle of law in the sense of 
art. 38(1)(b)(c) of the International Court of Justice statute.76) Furthermore, 
the new preamble might also influence the interpretation of a treaty and, 
therefore, a conflict could be avoided; however the interpretation framework 
of art. 31 et seq. of the Vienna Convention on the Law of Treaties must still be 
obeyed.

Lastly, the relationship between an international treaty obligation and do-
mestic judicial doctrines is, with regard to the enforcement of a treaty benefit, 
a matter of domestic law and the constitutional framework. Therefore, even if 
one concludes that a treaty benefit cannot be denied due to the application of 

72) OECD/G20, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, 
Action 6: 2014 Deliverables, Paris 2014, p. 93 (par. 13 of the new Commentary).

73) See Reimer Ekkehart in: DBA Kommentar, Vogel Klaus/Lehner Moris (eds.), 6th edition, 
margin n. 14 on art. 6. 

74) Art. 31(1) Vienna Convention on the Law of Treaties.
75) Art. 31(4) Vienna Convention on the Law of Treaties.
76) United Nations, Statute of the International Court of Justice, 18 April 1946.
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a domestic judicial doctrine, the taxpayer might not have any remedy under 
domestic law.

2.5 The Swiss GAAR and the new Commentary as proposed by the OECD/G20
As seen in section I.1.4., the Swiss GAAR can be criticized from a methodolog-
ical perspective. Nevertheless, it is still applied by the Federal Supreme Court, 
other Swiss courts and the tax authorities. Therefore, it is necessary to consid-
er whether a conflict between the Swiss GAAR and a double taxation treaty 
can occur and, if so, how it could be resolved. Conflict in this context means 
the denial of a treaty benefit based on the application of the Swiss GAAR.

It  appears that the Swiss GAAR is not a GAAR in the sense of the new 
Commentary according to the proposal of the OECD/G20. It is also not a 
SAAR, as it is applicable to various fact patterns and even to various taxes 
such as VAT, gift tax and real estate capital gains taxes. It seems more a judi-
cial doctrine, somewhere between a method of interpretation and an abuse of 
law doctrine, whereas the recent case law tends to understand it as an abuse of 
law doctrine. However, certain ambiguities still exist. According to the under-
standing of the OECD/G20 and referring to Example 4 (above), this most like-
ly means that there should be no conflict between the Swiss GAAR and a 
double taxation treaty. This opinion seems indeed to be persuasive for two 
main reasons.77)

First, the requirements of the Swiss GAAR seem to be narrower than those 
of the principal purpose test. In particular, the recent case law of the Federal 
Supreme Court (under which the Swiss GAAR is applicable only if the result 
would otherwise be highly inequitable or close to arbitrary)78) articulates that 
a principal purpose test affects a broader variety of structures. This seems to 
still be true if the principal purpose test were reworded into a «the main pur-
poses test». Therefore, if a treaty benefit were to be denied due to the applica-
tion of the Swiss GAAR, the treaty benefit could also be denied due to the 
application of the principal purpose test. As a consequence, no conflict arises, 
but it is the authors’ understanding that in this case the principal purpose test 
applies and not the Swiss GAAR. The latter means that the result is not the 
automatic assumption of a fictions fact pattern, but the denial of a treaty ben-
efit in a first step. In a second step, such an understanding does not mean that, 
for example, in a conduit structure it would not be possible that a party other 
than the one seeking the refund, could request a (partial) refund of the Swiss 

77) The first one is only mentioned in the OECD Commentary with regard to the application of 
a domestic GAAR and is not mentioned in the section with reference to judicial doctrines. 
The second one is also mentioned with regard to the application of judicial doctrines in par. 
13 of the new Commentary on the principal purpose test proposed by the OECD/G20 (see 
OECD/G20, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, 
Action 6: 2014 Deliverables, Paris 2014, p. 93 [par. 13 of the new Commentary]).

78) SFSC 138 II 239 c. 4.1 = ASA 81 (2012/2013), p. 546.
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withholding tax if the requirements of art. 10 of the OECD-MC were met. In 
this context, the OECD/G20 even considers including a certain discretionary 
relief under the principal purpose test.79)

Second, if the Swiss GAAR is applied to determine the domestic taxable 
income, such application cannot yet be seen as a conflict with an international 
treaty. For example, the sale of a shell company is treated as a deemed dividend 
distribution for Swiss withholding purposes due to the application of the Swiss 
GAAR. Such application of the Swiss GAAR is not in conflict with a double 
taxation treaty, as it is still a matter of defining the domestic tax base.

If there were to still be a conflict between the Swiss GAAR and a double 
taxation treaty, the authors assume that, following also the understanding of the 
OECD/G20 and the principle of pacta sunt servanda, the treaty would prevail. 
Only if an international treaty were to explicitly provide that domestic an-
ti-abuse measures (and not just provisions) are reserved, a treaty benefit could 
be denied due to the application of the Swiss GAAR.

IV. Conclusion 

First, this entire article is based on the assumption that the Swiss GAAR (i.e. 
the tax avoidance doctrine) is still applied domestically by the Federal Supreme 
Court and the tax authorities, despite the fact that the Swiss GAAR can be crit-
icized from a methodological perspective.

Currently, a treaty benefit may not be denied based on the Swiss GAAR 
due to the principle of pacta sunt servanda and the very clear observation of 
Switzerland under which a contracting state of a double taxation treaty should 
refrain from applying domestic anti-avoidance rules that are not covered by 
anti-avoidance provisions within the treaty itself. Many other authors have also 
articulated that art. 21(2) of the WHTC (which refers to the Swiss GAAR) is 
also not applicable, due to its systematic understanding as an anti-avoidance 
measure in a domestic refund procedure.

If a double taxation treaty contains a reservation that domestic treaty pro-
visions will remain applicable, the Swiss GAAR should be excluded from such 
reservation, as it is not a provision in this sense. Therefore, even if such a res-
ervation were to be contained in a treaty, a treaty benefit cannot be denied 
based on the application of the Swiss GAAR.

Assuming that Switzerland adopts the new BEPS minimum standard and 
implements at least a principal purpose test and a new preamble in its tax trea-
ties, this does not, in principle, lead to an application of the Swiss GAAR in a 
treaty context. The requirements of the Swiss GAAR are generally even nar-
rower than the requirements of the principal purpose test.

79) OECD/G20, Follow Up Work on BEPS Action 6: Preventing Treaty Abuse, Public Discus-
sion Draft, 21 November 2014, Paris 2014, p. 11 et seq. (par. 35).
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However, this does not necessarily mean that the Swiss GAAR is generally not 
applicable in a cross-border situation. There are still cases in which the domes-
tic tax liability is based on the application of the Swiss GAAR. This is, as a first 
step, not yet an infringement of an international treaty obligation, as the appli-
cation of the Swiss GAAR in these circumstances does not lead to the denial of 
a treaty benefit, but to a taxation based on domestic law. Whether Switzerland 
will then need to refrain from exercising its taxation right needs to be analysed 
in a second step.

In general, treaty negotiators should be clear when signing a double taxa-
tion treaty presently, if a specific treaty has already been signed in a BEPS-com-
pliant form or whether a contracting state is of the opinion that the recent pub-
lications of the OECD should, in principle, not affect the content of a particular 
treaty.
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