2. Exchange Controls and Foreign Investment Restrictions

2.1. Rules applicable to foreign investors

2.1.1. Issue of fresh shares

Investment by non-residents in shares/securities of Indian companies is governed by the Foreign
Exchange Management (Non-Debt Instruments) Rules 2019 (“Inbound Regulations”). Foreign direct
investment into an Indian company is regulated by the Foreign Direct Investment (FDI) Scheme contained
in the Inbound Regulations.

However, an entity of a country which shares a land border with India or where the beneficial owner of an
investment into India, is situated in or is a citizen of any such country, can invest (directly or indirectly)
only under the government route. The revised FDI policy is aimed at “curbing opportunistic
takeovers/acquisitions of Indian companies due to the current COVID-19 pandemic situation.

Issue of shares under the automatic route

As per the current FDI policy, FDI up to 100% is permitted under the automatic route (i.e. without requiring
prior approval) for all items/activities except:

- in mining and mineral separation of titanium-bearing minerals and ores, including its value
addition and integrated activities;

- for proposed FDI of more than 74% in the Defence Industry, in which case it is subject to an
Industrial Licence under the Industries (Development & Regulation) Act, 1951 (the same applies to
the manufacturing of small arms and ammunition under the Arms Act, 1959);

- for proposed FDI of more than 49% in petroleum refining by public sector undertakings (PSUs),
without any disinvestment or dilution of domestic equity in the existing PSU;

- for proposed FDI of up to 49% in an undertaking involved in terrestrial FM broadcasting and up-
linking of “news and current affairs” TV channels;

- for proposed FDI of more than 24% in an industrial undertaking which is not a micro or small
enterprise (MSE), but manufactures items reserved for the MSE sector; and

- for proposals that fall outside the notified sectoral policy/caps or sectors and in which FDI is
prohibited (such as lottery business, gambling and betting, chit funds, Nidhi companies,
manufacturing of cigars, etc.).

Industrial Policy.and.Promation)) of the Ministry of Commerce and Industry and is implemented by the
RBL(Reserve.Bank.of India) for cases falling under the automatic route (i.e. not requiring prior approval).
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The Foreign Investment Promotion Board (EIPB.(Foreign.Investment Promeotion.Board)) was a committee
under the Ministry of Finance that reviewed and recommended FDI proposals not falling under the
automatic route, but was abolished in April 2017. With the abolishment of the FIPB, the work of granting
government approval for foreign investment in all other cases under the extant FDI policy and FEMA
regulations has now been entrusted to DIPP. (]

The price of fresh shares issued to persons resident outside India under the FDI Scheme shall be
determined on the basis of the SEB.(Securities.and.Exchange.Board.of India) guidelines, as applicable in
the case of listed companies, and at a price worked out as per any internationally accepted pricing
methodology on arm’s length basis, duly certified by a chartered accountant or a SEBI registered
merchant banker, in the case of unlisted companies. [2]

An Indian company issuing shares/convertible debentures under the FDI Scheme to a person resident
outside India is required to receive the amount of consideration for such shares/convertible debentures
by:

- inward remittance through normal banking channels; or

- debit to the NRE.(Nonresident.external)/ECNR (Foreign.currency.non:resident) account of a
person concerned maintained with an AD category | bank.

Under the FDI Policy, inter alia, read with Foreign Exchange Management ( Non-Debt Instruments) Rules,
2019, the shares or convertible debentures are required to be issued within 60 days from the date of
receipt of the inward remittance or date of debit to the NRE/FCNR(B)/Escrow account. In case the shares
or convertible debentures are not issued within the specified time frame, the amount of the consideration
will need to be refunded. Further, the RBI may, on an application made to it and for sufficient reasons,
permit an Indian company to refund/allot shares for the amount of consideration received towards the
issue of securities if such amount is outstanding beyond the period of 60 days from the date of receipt.

Issue of partly paid-up shares and warrants by an Indian company

The government allows partly paid shares and warrants as eligible capital instruments for the purposes
of FDI policy.

Indian companies have been permitted to issue partly paid-up shares or warrants to foreign investors
under the FDI policy read with Foreign Exchange Management (Mode of Payment and Reporting of Non-
Debt Instruments) Regulations, 2019 subject to prescribed conditions. Bl The pricing of the partly paid
equity shares needs to be determined upfront and 25% of the total consideration (including the share
premium, if any) needs to be received upfront. The balance consideration towards fully paid equity
shares needs to be received within a period of 12 months (18 months in the case of warrants).

Issue of shares for consideration other than cash

Indian companies have been granted general permission for conversion of External Commercial
Borrowings (ECB) (other than import dues deemed as ECB or trade credits as per RBI guidelines) into
shares/convertible debentures, subject to the following conditions and reporting requirements:



- the activity of the company is covered under the automatic route for FDI or the company has
obtained the government'’s approval for foreign equity in the company;

- the foreign equity after conversion of ECB into equity is within the sectoral cap, if any;

- the pricing of shares is determined as per the SEBI Regulations for a listed company or fair value
predetermined in accordance with any internationally accepted pricing methodology for the
valuation of shares for unlisted companies;

- compliance with the requirements prescribed under any other statute and regulation in force; and

- the conversion facility is available for ECBs availed under the automatic or approval route and is
applicable to ECBs, due for payment or not, as well as secured/unsecured loans availed from non-
resident collaborators.

General permission is also available for the issue of shares/preference shares against a lump-sum
technical know-how fee, a royalty due for payment/repayment, import payables of capital goods by units
in special economic zones under an automatic route or Secretary of Industrial Assistance route, subject
to pricing guidelines of the RBI/SEBI, and compliance with the applicable tax laws.

As notified under the 2017 FDI policy, 4] an entity making a downstream investment is now required to
inform the RBI and the Foreign Investment Facilitation Portal within 30 days of such investment, as
opposed to the earlier requirement of informing the Secretariat of Industrial Assistance, DIPP and FIPB.

General permission is also available for the issue of equity shares against any other funds payable/
legitimate dues by the investee company, remittance of which does not require the prior permission of
the Government of India or the RBI under the existing exchange control law, subject to compliance with
certain guidelines on sectoral caps, pricing guidelines and applicable tax laws. [5]

Issue of shares requiring approval of the relevant administrative ministry/department

An Indian company not eligible to issue shares/convertible debentures to a non-resident under the
aforementioned general permission requires prior approval of the relevant administrative
ministry/department. Once approved, the Indian company can issue shares/convertible debentures
without any further approval of the RBI. However, the Indian company must complete the necessary
reporting with the RBI, including the Single Master Form (SMF), within the prescribed time limits.

The issue of equity shares against import of capital goods/machinery/equipment (excluding second-
hand machinery), is allowed under the government route, subject to compliance with the following
conditions:



- the import of capital goods, machineries, etc., made by a resident in India, is in accordance with
the Export/Import Policy issued by the CG as notified by the Directorate General of Foreign Trade
(DGFT) and the regulations issued under the Foreign Exchange Management Act (FEMA), 1999
relating to imports issued by the RBI;

- an independent valuation is carried out of the capital goods/machineries/equipment by a third-
party entity, preferably by an independent valuer from the country of import, along with production
of copies of documents/certificates issued by the customs authorities for the assessment of the
fair value of such imports;

- the application should clearly indicate the beneficial ownership and identity of the importer
company as well as the overseas entity; and

- applications complete in all respects, for conversions of import payables for capital goods into
FDI being made within 180 days from the date of shipment of goods.

Also, the issuance of equity shares against pre-operative/pre-incorporation expenses (including payment
of rent, etc.) is allowed under the government route subject to compliance with certain conditions.

Issue of eligible securities under DR Scheme 2014

Indian companies can raise foreign currency resources abroad through the issue of ADRs/GDRs, in
accordance with the Foreign Currency Convertible Bonds and Ordinary Shares (Through Depository
Receipt Mechanism) Scheme, 1993 and related guidelines issued by the CG from time to time.

A company can issue ADRs/GDRs if it is eligible to issue shares to persons resident outside India under
the FDI Scheme. However, an Indian listed company, which is not eligible to raise funds from the Indian
capital market, including a company which has been restrained from accessing the securities market by
the SEBI, will not be eligible to issue ADRs/GDRs.

depository.receipt)/GRR (Glehal.depository.teceipt) route for raising capital in the international market
was required to have a prior or simultaneous listing in the domestic market while seeking to issue

ADRs/GDRs.

Also, Indian unlisted companies which had already issued ADRs/GDRs in the international market were
required to list in the domestic market on making profit or within 3 years of such issue of ADRs/GDRs,
whichever is earlier.

However, with effect from 11 October 2013, an Indian unlisted company has been allowed to raise capital
abroad without the requirement of prior or subsequent listing in India initially for a period of 2 years,
subject to certain specified conditions, including the following:



- unlisted companies shall list abroad only on stock exchanges in IOSCO/FATF-compliant
jurisdictions or those with which SEBI has signed bilateral agreements;

- while raising resources abroad, the listing company shall be fully compliant with the FDI policy in
force;

- the capital raised abroad may be utilized for retiring outstanding overseas debt or for bona fide
operations abroad, including for acquisitions;

- the ADRs/GDRs shall be issued subject to sectoral cap, entry route, minimum capitalization
norms, pricing norms, etc. as applicable as per FDI regulations notified from time to time;

- the pricing of such ADRs/GDRs to be issued to a person resident outside India shall be determined
in accordance with provisions of the Issue of Foreign Currency Convertible Bonds and Ordinary
Shares (Through Depository Receipt Mechanism) Scheme, 1993 and guidelines issued by the
government of India and directions issued by the RBI; and

- the number of underlying equity shares offered for issuance of ADRs/GDRs to be kept with the
local custodian shall be determined up front and the ratio of ADRs/GDRs to equity shares shall be
decided up front based on applicable FDI pricing norms of equity shares of unlisted companies.

There are no end-use restrictions except for a ban on deployment/investment of such funds in real estate
or the stock market. There is no monetary limit up to which an Indian company can raise ADRs/GDRs,
provided that the aggregate of eligible securities issued or transferred to foreign depositories, along with
eligible securities already held by persons resident outside India does not exceed the limit on foreign
holding of such eligible securities under the relevant regulations framed under FEMA, 1999.

The ADR/GDR proceeds can be utilized for first-stage acquisition of shares in the disinvestment process
of public sector undertakings/enterprises and also in the mandatory second-stage offer to the public in
view of their strategic importance.

Separate reporting requirements are prescribed in respect of the issue of ADRs/GDRs. Further, the Indian
company can invest the foreign currency funds in specified securities, pending their repatriation or
utilization.

Other requirements

The price of ADRs/GDRs to be issued to non-residents by the Indian listed company should be made at a
price not less than the higher of the following:

- the average of the weekly high and low of the closing prices of the related shares quoted on the
stock exchange during the 6 months preceding the relevant date; and

- the average of the weekly high and low of the closing prices of the related shares quoted on a
stock exchange during the 2 weeks preceding the relevant date.

The “relevant date” means the date 30 days prior to the date on which the meeting of the general body of
shareholders is held in accordance with the Companies Act to consider the proposed issue.

The price of ADRs/GDRs to be issued to non-residents by the Indian unlisted company should be in
accordance with the regulations notified under the Foreign Exchange Management Act by the RBI.



However, companies going in for an offering in the domestic market and a simultaneous or immediate
follow-on offering (within 30 days of domestic issue) through ADR/GDR issues wherein the ADRs/GDRs
are priced at or above the domestic price would be exempt from the requirement of the above pricing
guidelines. The company going for such simultaneous or immediate follow-on offering in the ADR/GDR
market will have to take SEBI’s approval for such issue, which will specify the percentage to be offered in
the domestic and ADR/GDR markets.

Acquisition of shares under scheme of merger/demerger or amalgamation

The issue of shares to the non-resident shareholders of the transferring company by the receiving
company in the case of a scheme of merger/amalgamation of two or more Indian companies or by a
new company in the case of reconstruction by way of demerger or otherwise of an Indian company does
not require prior approval of the relevant administrative ministry/department and the RBI, subject to the
following conditions:

- the scheme has been approved by the NCLT (National Company.Law. Tribunal);

- the percentage of shareholding of non-residents in the receiving/new company does not exceed
the sectoral cap;

- the transferring/receiving/new company does not engage in prohibited activities under FDI policy;

- the receiving/new company files the prescribed report with the RBI within 30 days of the allotment
of share; and

- no approval from the relevant administrative ministry/department will be required in the case of
mergers or acquisitions taking place in companies engaged in the automatic route sectors. [6]

Issue of non-convertible/redeemable bonus preference shares or debentures under an approved
scheme of arrangement

With a view to rationalize and simplify the procedures, the RBI has permitted Indian companies to issue
non-convertible or redeemable preference shares or debentures as a bonus to the non-resident equity
shareholders, including the depositories that act as trustees for the ADR or the GDR holders. However,
this needs to be made by way of distribution as a bonus from its general reserve under a scheme of
arrangement approved by a court in India under the provisions of the Companies Act, subject to no
objection from the tax authorities. The RBI has clarified that the issuance of preference shares (non-
convertible or redeemable preference shares) and convertible debentures (optionally convertible or
partially convertible debentures) otherwise than by way of bonus will continue to be governed by ECB
regulations.

Issue of FDI instruments with optionality clause

It has been decided by RBI that optionality clauses shall be allowed in equity shares and compulsorily
convertible preference shares (CCPSs)/compulsorily convertible debentures (CCDs) to be issued to a
person resident outside India under the FDI Scheme. However, such instruments can be issued only if the
non-resident investor is not guaranteed any assured exit price. Further, the exit would need to comply
with the following requirements:



- there is a minimum lock-in period of 1 year, which shall be effective from the date of allotment of
such shares or convertible debentures; and

- after the lock-in period, as applicable above, the non-resident investor exercising the option/right
shall be eligible to exit without any assured return subject to the following pricing guidelines.

Nature of .. A

. Pricing Guidelines

instrument

Equity At the market price prevailing on the recognized stock exchanges
shares/CCPSs/CCDs

of a listed company

Equity At a price not exceeding that arrived at as per any internationally accepted
shares/CCPSs/CCDs  pricing methodology on an arm'’s length basis, duly certified by a chartered
of an unlisted accountant or a SEBI registered merchant banker

company

Further, it has been provided that all the existing contracts will be required to be amended in order to
comply with the conditions prescribed above.

2.1.2. Acquisition of existing shares
Automatic route

Acquisition of shares/convertible debentures by a non-resident from another non-resident/resident does
of India). With respect to the acquisition of shares/convertible debentures by a non-resident from a
resident or vice versa, the transaction is required to be reported to the authorized dealer by filing the
prescribed SMF along with the related documentation mentioned therein. Transfer of shares of the
investee Indian company which is engaged in the government approval route sectors, from one non-
resident to another non-resident investor shall require prior government approval. [7]

Pricing

The price at which the acquisition takes place should not be less than:



- the price worked out in accordance with the SEBI.(Securities.and.Exchange Board.of India)
guidelines, as applicable, where the shares of the company are listed on any recognized stock
exchange in India;

- in the case of unlisted shares, the fair value determined as per any internationally accepted pricing
methodology for the valuation of shares on an arm’s length basis which should be duly certified by
a chartered accountant or a SEBI registered merchant banker; and

- the price as applicable to transfer of shares from resident to non-resident as per the pricing
guidelines laid down by the Reserve Bank from time to time, where the issue of shares is on
preferential allotment.

However, an Indian Company may allot the shares at par to the foreign investor, being a subscriber of the
Memorandum of Association.

2.1.3. Repatriation of profits
Earned by subsidiaries

Profits earned by subsidiaries of foreign companies in India can be repatriated abroad in the form of
dividends. Dividends may be remitted abroad through normal banking channels without RBI.(Reserve
Bank of.India) approval, subject to the completion of certain procedures with the bank. Earlier, prior to 1
April 2020, remittance of dividends abroad was not permitted unless dividend distribution tax (DDT) was
paid at the appropriate rate. But, vide the Finance Act, 2020, the DDT has been withdrawn and instead,
from now on, dividends will be taxed in the hands of the recipients.

Earned by branches

Remittance of profits of the Indian branch of a foreign company outside India, net of applicable Indian
taxes, is permitted, subject to establishing the net profit to the satisfaction of the authorized dealer and
production of the following documents:

- certified copy of the audited balance sheet and profit and loss account for the relevant year; and
- a chartered accountant’s certificate certifying:

- the manner of calculating the remittable profit;

- that the remittable profit has been earned by undertaking the permitted activities; and

- that the profit does not include any profit on revaluation of the assets of the branch office.

2.1.4. Disposal of shares
Automatic route

The sale/transfer of shares from one non-resident/resident to another non-resident/resident does not

India).

The sale of shares to a resident is subiect to the followina conditions:



- adherence to the pricing guidelines;
- the transaction must be reported to the authorized dealer by filing the prescribed SMF along with
the related documentation mentioned therein; and

- the transfer of shares of an investee Indian company which is engaged in government approval
route sectors from one non-resident to another non-resident investor shall require prior
government approval. (8]

Repatriation of gains

The gain on a transfer of shares may be repatriated. However, a no-objection certificate from the income
tax authorities or a certificate from a chartered accountant is required for the remittance of proceeds on
the sale of shares.

Investments by NRIs on non-repatriation basis

Under the existing exchange control regulations, NRIs are also permitted to purchase and sell
shares/convertible debentures under prescribed windows on non-repatriation basis through a branch
designated by an authorized dealer for that purpose and duly approved by the RBI, subject to fulfilment of
certain conditions. Under the non-repatriation scheme, the amount invested and capital appreciation
thereon are not to be repatriated outside India.

Under the erstwhile regulations, NRIs were permitted to invest on a non-repatriation basis in all activities
except in a company which is a Chit-Fund or a Nidhi Company or is engaged in agricultural/plantation
activities, or real estate business or construction of farmhouses or dealing in transfer of development
rights.

In order to align the FDI policy with the stated policy of the government to provide PIOs and OCls parity
with NRIs, the definition of NRIs proposed under the FDI policy has been amended as follows: [9]

“Non-Resident Indian” (NRL.(Non:resident.Indian)) means an individual resident outside
India who is a citizen of India.

It has further been provided that investment by NRIs on a non-repatriation basis under
schedule IV of FEM (Non-debt Instruments) Rules 2019 shall be deemed to be a
domestic investment at par with the investment made by residents.

2.1.5. Investments by erstwhile Overseas Corporate Bodies

An Overseas Corporate Body (QCB (Qverseas.corporate.hqdy)) means a company, partnership firm,
society, or other corporate body located outside India but 60% of which is owned directly or indirectly by
NRIs and it also includes an overseas trust in which not less than 60% beneficial interest is held by NRIs
directly or indirectly but irrevocably.

Such entities can make fresh investments under the FDI policy as incorporated non-resident entities and
are required to obtain prior approval of the government if the investment is made through the

the automatic route.



2.2. Rules applicable to domestic investors abroad

2.2.1. Background

Investment by resident entities/individuals in shares/securities of foreign companies is governed by the
Foreign Exchange Management (transfer or issue of any foreign security) Regulations, 2000 (Outbound
Investment Regulations). Under the existing Outbound Investment Regulations, an Indian party [0l may
set up a joint venture (JV.(Joint.venture)) or wholly owned subsidiary (WQS. (Whelly.owned Subsidiary))
in foreign countries either under the automatic route through the authorized dealer or after obtaining
prior permission from the RBI.(Reserve.Bank.of India).

2.2.1.1. Automatic route

Overseas investment by an Indian party

(Whally.owned Subsidiary) outside India subject to fulfilment of, inter alia, the following conditions:

- the total financial commitment by the Indian party does not exceed 400% | of the net worth |12
of the Indian party as on the date of last audited balance sheet (see Notes 1 and 2 below);

- the foreign entity is engaged in a bona fide business activity;

- the Indian party is not on the RBI’s caution list or under investigation by the enforcement
directorate;

- all transactions relating to a JV/WOS should be routed through one branch of an authorized dealer
bank to be designated by the Indian party;

- an Annual Performance Report (APR) has been submitted in respect of all its overseas
investments;

- the Indian party submits part 1 of Form ODI duly completed to the designated branch of an
authorized dealer; and

- the total financial commitment by an Indian party, i.e. a company incorporated in India or a body
created under an Act of Parliament or a partnership firm registered under the Indian Partnership
Act, 1932, or a limited liability partnership (LLP), registered under the Limited Liability Partnership
Act, 2008, should not exceed 400% of the net worth of the Indian party.

However, the financial commitment in any financial year above USD 1 billion (or its equivalent), would

Indian party is within the eligible limit under the automatic route (i.e. 400%).

Note 1: The ceiling of 400% of net worth shall not be applicable where the investment is made out of
balances held in the Exchange Earners Foreign Currency account of the Indian party or out of funds
raised through ADRs/GDRs. Also, the limit of 400% of the net worth will continue to be applicable for the
financial commitments funded by way of External Commercial Borrowing (ECB) raised by the Indian party
as per the extant ECB guidelines issued by the RBI from time to time.



Note 2: For the purpose of determining the “total financial commitment” within the limit of 400% as
specified above, the following shall be reckoned, namely:

- 100% of the amount of equity shares;

- 100% of the amount of compulsorily and mandatorily convertible preference
shares;

- 100% of the amount of other preference shares;
- 100% of the amount of loans;

- 100% of the amount of guarantees (other than performance guarantees) issued
by the Indian party;

- 100% of the amount of bank guarantees issued by a resident bank on behalf of a
JV or a WOS of the Indian party provided the bank guarantee is backed by a
counter guarantee/collateral by the Indian party; and

- 50% of the amount of performance guarantees issued by the Indian party
provided that the outflow on account of invocation of performance guarantees
results in a breach of the limit of the financial commitment in force; prior
permission of the RBI is to be obtained before executing the remittance beyond
the limit prescribed for the financial commitment.

Compulsorily convertible preference shares (CCPS) shall be treated at par with equity

shares.

Note 3: The Indian party shall make no direct investment in an overseas entity (set up or acquired abroad
directly as a JV/WOS or indirectly as a step down subsidiary) located in the countries identified by the
Financial Action Task Force (FATF) as “non co-operative countries and territories” as per the list available
on the FATF website (www.fatf-gafi.org) or as notified by the RBI from time to time.

Investment by Indian party engaged in financial services sector

An Indian party seeking to make an investment in an entity outside India, which is engaged in the
financial sector, should fulfil the following additional conditions:

- be registered with the regulatory authority in India for conducting activities in the financial sector;
- have earned a net profit during the preceding 3 financial years from financial services activities;

- have obtained approval from the regulatory authorities concerned both in India and abroad for
venturing into such activities in the financial sector; and

- have fulfilled the prudential norms relating to capital adequacy as prescribed by the concerned
regulatory authority in India.

Any additional investment by an existing JV/WOS or its step-down subsidiary in the financial services
sector is also required to comply with the above conditions.


http://www.fatf-gafi.org/

The Indian party/entity may extend loans/guarantees only to an overseas JV/WOS in which it has equity
participation. Proposals from the Indian party for undertaking financial commitment without equity
contribution in a JV/WOS may be considered by the RBI under the approval route.

Additional window for investment in foreign security by swap or exchange of shares of an Indian
company

The shares of the foreign company can also be acquired by the swap or exchange of shares of the Indian
company, provided the Indian company has obtained permission from the relevant administrative
ministry/department for the issue of shares to non-residents and valuation of shares of the foreign
Exchange Board.of India) or an investment banker/merchant banker outside India registered with the
appropriate regulatory authority in the host country.

Overseas investment by resident individuals in JVs or WOSs

Resident individuals are permitted to set up/ acquire JVs/WOSs outside India for bona fide business
activities within the limit of USD 250,000 under the Liberalised Remittance Scheme (LRS Scheme),
subject to, inter alia, the following terms and conditions:

- the resident individual is permitted to make overseas direct investments by way of
equity/compulsorily convertible preference shares;

- the resident individual is prohibited from making direct investments in a JV/WOS (set up or
acquired abroad individually or in association with other resident individuals and/or with an Indian
party) located in the countries identified by the Financial Action Task Force (FATF) as “non-
cooperative countries and territories”;

- the resident individual shall not be on the RBI exporters caution list or list of defaulters to the
banking system, or under investigation by any investigation/enforcement agency or regulatory
body;

- the JV/WOS to be acquired/set up by a resident individual shall be an operating entity only, and no
step-down subsidiary is allowed to be acquired or set up by the JV/WOS; and

- for the purpose of making the investment, the valuation shall be as specified by the RBI.

2.2.1.2. Prior approval of the RBI

Proposals not covered by the above-mentioned conditions specified for the automatic route require the
prior approval of the RBL(Reserve.Bank.of India). For this purpose, the application together with the
necessary documents should be submitted in Form ODI through their Authorized Dealer Category — |
banks. The RBI takes into account the following factors while considering the proposals:



- the prima facie viability of the JV.(Joint.venture)/WQsS. (Whally.owned.Subsidiary) outside India;

- the contribution to external trade and other benefits, which will accrue to India through such
investment;

- the financial position and business track record of the Indian entity and the foreign entity; and

- the expertise and experience of the Indian entity in the same or related line of activity of the
JV/WOS outside India.

2.2.2. Investment in equity of a company registered overseas

Listed Indian companies are permitted to invest up to 50% of their net worth as on the date of the last
audited balance sheet in (i) shares and (ii) bonds/fixed income securities, rated not below investment
grade by accredited/registered credit rating agencies, issued by listed overseas companies.

Indian mutual funds registered with the SEBI.(Securities.and.Exchange. Board.of India) are permitted to
invest within an overall cap of USD 7 billion in specified securities abroad, i.e.:

- ADRs/GDRs issued by Indian or foreign companies;
- equity of overseas companies listed on recognized stock exchanges overseas;
- initial and follow-on public offerings for listing at recognized stock exchanges overseas;

- foreign debt securities in the countries with fully convertible currencies, short-term as well as long-
term debt instruments with rating not below investment grade by accredited/registered credit
rating agencies;

- money market instruments rated not below investment grade;

- repurchase agreements in the form of investment, where the counterparty is rated not below
investment grade; repurchase agreements should not, however, involve any borrowing of funds by
mutual funds;

- government securities where the countries are rated not below investment grade;

- derivatives traded on recognized stock exchanges overseas only for hedging and efficient
portfolio management;

- short-term deposits with banks overseas where the issuer is rated not below investment grade;
and

- units/securities issued by overseas mutual funds or unit trusts registered with overseas regulators
and investing in:

- aforesaid securities;
- real estate investment trusts (REITs) listed in recognized stock exchanges overseas; or

- unlisted overseas securities (not exceeding 10% of their net assets).



A limited number of qualified Indian mutual funds are permitted to invest cumulatively up to USD 1 billion
in overseas exchange traded funds, as permitted by SEBI.

Domestic venture capital funds/alternative investment funds (3] registered with the SEBI may invest in
equity and equity linked instruments of offshore venture capital undertakings, subject to an overall limit
of USD 500 million. Accordingly, mutual funds/venture capital funds/alternative investment funds
desirous of availing of this facility may approach the SEBI in order to obtain the necessary permission.

2.2.3. Investment by resident individuals

Indian resident individuals are allowed to freely remit up to USD 250,000 per financial year for any
permissible current or capital account transaction or combination of both, under the LRS Scheme. These
amounts may be used to acquire and hold shares, debt instruments or any other asset including the
acquisition of immovable property situated outside India.

Further, all the facilities (including private/business visits) for release of exchange/remittances for
current account transactions available to resident individuals under paragraph 1 of Schedule il to the
Foreign Exchange Management (Current Account Transactions) Rules, 2000 (“Current Account Rules”),
as amended from time to time, shall now be subsumed under the overall limit of USD 250,000 per
financial year under the LRS Scheme.

In cases where the foreign exchange proposed to be remitted is in excess of the specified limits,

For details on the specific guidelines relating to overseas direct investment in a JV. (Joint.venture)/WQS
(Whally.owned Subsidiary) by resident individuals, see section 2.2.1.1.

2.2.4. Investment by capitalization

An Indian party can make direct investment outside India by way of capitalization, in full or part, of the
following amounts due to him by the foreign entity:

- payment for export of plant, machinery, equipment and other goods/software to the foreign entity;
and

- fees, royalties, commissions or other entitlements of the Indian party, due from the foreign entity
for the supply of technical know-how, consultancy, managerial or other services.

proceeds which have remained unrealized beyond the prescribed period of realization. Indian software
exporters are permitted to receive 25% of the value of their exports to an overseas software start-up
company in the form of shares without entering into joint venture agreements, with prior approval of the
RBI.

2.2.5. Repatriation of funds



An Indian party making investments abroad is under an obligation to repatriate to India all dues
receivable from the foreign entity, such as dividends, royalties, technical fees, etc. within 60 days of its

beyond 60 days.

2.2.6. Transfer by way of sale of shares of a JV/WOS by an Indian party not involving a write-off

another Indian party which complies with the requisite provisions of the RBI or to a person resident
outside India, any share or security held by it in a JV._(Joint.venture) or WOS (Wholly owned Subsidiary)
outside India subject to the following conditions:

- the sale does not result in any write-off of the investments made;

- the sale is effected through a stock exchange where the shares of the overseas JV/WQOS are
listed;

- if the shares are not listed on a stock exchange and the shares are disinvested by a private
arrangement, the share price should not be less than the value certified by a chartered
accountant/certified public accountant as the fair value of the shares based on the latest audited
financial statements of the JV/WOS;

- the Indian party does not have any outstanding dues from the JV/WOS by way of dividend,
technical know-how fees, royalty, consultancy, commission or other entitlements and/or export
proceeds;

- the overseas concern should be in operation for at least 1 year and the annual performance report
together with the audited accounts for that year have been submitted to the RBI; and

- the Indian party is not under investigation by the CBI/DoE/SEBL (Sequrities.and.Exchange Board.of

India)/IRDA. (Insurance Regulatory. Revelopment. Authgrity) or any other regulatory authority in
India.

The Indian party is also required to submit details of the disinvestment through its designated AD
Category-l bank within 30 days from the date of the disinvestment.

2.2.7. Transfer by way of sale of shares of a JV/WOS by an Indian party involving a write-off of
the investment

following cases where the amount repatriated after the disinvestment is lower than the original amount
invested:

The Indian party may disinvest, without prior approval of the RBI.(Reserve. Bank.of India), in any of the



- where the JV. (Joint.venture)/WOS. (Whelly.owned Subsidiary) is listed on the overseas stock
exchange;

- where the Indian party is listed on a stock exchange in India and has a net worth of not less than
INR.(Indian rupees) 1 billion;

- where the Indian party is an unlisted company and the investment in the overseas venture does
not exceed USD 10 million; and

- where the Indian party is a listed company with a net worth of less than INR 1 billion, but
investment in an overseas JV/WOS does not exceed USD 10 million.

The above-mentioned disinvestments are subject to all conditions specified in section 2.2.6.

- An Indian party which does not satisfy the conditions laid down above for undertaking any
disinvestment in its JV/WOS abroad must apply to the RBI for prior permission.

2.2.8. Transfer by way of sale of shares of a JV/WOS by resident individuals

A resident individual, who has acquired/set up a JV.(Joint.venture) or WOS (Wholly.owned Suhsidiary)
outside India in accordance with the prescribed terms and conditions, may disinvest (partially or fully) by
way of transfer/sale or by way of liquidation/merger of the JV or WOS.

Disinvestment by a resident individual shall be allowed after 1 year from the date on which the first
remittance is made for setting up or acquiring the JV or WOS abroad. The disinvestment proceeds shall
be repatriated into India immediately and, in any case, not later than 60 days from the date of
disinvestment. The same may be reported to the designated AD. No write-off shall be allowed in the case
of disinvestments by the resident individuals.

2.2.9. Pledge of shares of JV, WOS and step-down subsidiary (SDS) [14]

An Indian party may pledge the shares of a JV.(Joint.venture), WOS. (Whally owned Subsidiary) and SDS
in favour of an authorized dealer or a public financial institution in India or overseas lender for availing
fund-based/non-fund-based facilities for its JV or WOS or SDS.

1.
Memorandum F. No. 01/01/FC12017 concerning the FIPB of 5 June 2017, Department of
Economic Affairs, Ministry of Finance.

2.
Amendment regarding revised pricing guidelines made vide A.P. (DIR Series) Circular No. 4 dated
15 July 2014.



Amendment regarding issue of partly paid shares and warrants by an Indian company to foreign
investors made vide A.P. (DIR Series) Circular No. 3 dated 14 July 2014 read with Press Note No.
9 (2015 Series) dated 15 September 2015.

4.
Consolidated FDI Policy (effective from 28 August 2017) by the DIPP, Ministry of Commerce and
Industry.

5.
Amendment regarding the issuance of equity shares against the legitimate dues made vide A.P.
(DIR Series) Circular No. 31 dated 17 September 2014.

6.
As per Consolidated FDI policy dated 7 June 2016.

7.
Changes in Consolidated FDI Policy: 7 June 2016.

8.
Changes in Consolidated FDI policy: 7 June 2016.

9.
Press Note No. 7 (2015 Series) dated 3 June 2015, DIPP, MoC&l, Gol.

10.

An Indian party is a company incorporated in India or a body created under an Act of Parliament
or a partnership firm registered under the Indian Partnership Act 1932 or a Limited Liability
Partnership (LLP) incorporated under the LLP Act 2008, and any other entity in India as may be
notified by the RBI. When more than one such company, body or entity makes an investment in
the foreign JV/WQOS, such a combination will also form an “Indian party”.

11.
The limit for overseas direct investment in a JV/WOS is 400% of the net worth of the Indian
party. The limit was prescribed at 100% of the net worth during 14 August 2013 to 3 July 2014.

12.
Net worth is defined as paid-up capital and free reserves.



13.
A.P. (DIR Series) Circular No. 48 of 9 Dec. 2014.

14.
Notification FEMA.322/RB-2014 of 14 October 2014.
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