
Transfer Pricing Litigation Trends and Dispute 
Resolution Mechanisms
Transfer pricing is one of the most litigious 
areas of taxation. This article discusses transfer 
pricing litigation trends in India and various 
dispute resolution mechanisms available to 
taxpayers for resolving transfer pricing disputes. 
In addition, analyses of statistical data relating 
to results achieved by various dispute resolution 
mechanisms are also presented.

1.  Introduction

Transfer pricing rules were introduced in India in 2001, 
after an expert committee recommended the introduc-
tion of transfer pricing provisions in Indian tax law, with 
the objective of preventing the shifting of profits outside 
India by Indian taxpayers. India was the third developing 
economy to introduce formal transfer pricing rules.

Over time, the transfer pricing audit environment in India 
has evolved significantly, such that India has emerged as 
one of the most aggressive transfer pricing jurisdictions. 
This gave rise to concerns relating to India’s image amongst 
the world’s economies. Thus, when the new government 
took charge in the summer of 2014, several initiatives were 
taken to align Indian transfer pricing rules with global best 
practices and to reduce the volume of transfer pricing lit-
igation.

This article will discuss shifting trends in the trans-
fer pricing audit and litigation environment in India. In 
addition, various dispute resolution and dispute mitiga-
tion mechanisms available to taxpayers will be analysed, 
along with relevant statistical data.

2.  Indian Transfer Pricing Audit Trends

The tax authorities do not have any published strategy for 
conducting transfer pricing audits. Rather, the procedure 
for conducting transfer pricing audits is broadly contained 
in sections 92C, 92CA, 92CD and 92D of the Income Tax 
Act, 1961.

A transfer audit is a first level assessment by the tax author-
ities to evaluate whether the intercompany transactions of 
the taxpayer respect the arm’s length principle. In the initial 
years of transfer pricing audits, taxpayers did not feel much 
disruption, as the tax authorities were slowly grasping this 
newly introduced area under Indian tax laws. Gradually, 
as the tax authorities became more educated, the number 
of cases that were picked up for transfer pricing audit 
increased, as did the volume of transfer pricing adjust-

ments. This trend is seen in Table 1, which indicates a surge 
in the number of cases audited, the number of cases in 
which an adjustment was made and the aggregate value 
of transfer pricing adjustments made.1 

These statistics indicate that the number of cases picked 
up for transfer pricing audit has increased more than four 
times, to 4,290 cases audited in 2014/15 (from 1,061 cases 
audited in audit year 2005/06). However, the number of 
cases in which a transfer pricing adjustment was made over 
the same period has increased almost ten times, to 2,353 in 
2014/15 (from 239 cases suffering adjustment in audit year 
2005/06). The above table indicates that the tax authorities 
have made transfer pricing adjustments in more than 50% 
of cases selected for audit in the past five years (i.e. from 
audit year 2012/13 to 2014/15).

In the initial three to four years, most transfer pricing con-
troversies concerned general issues such as choice of trans-
fer pricing method, selection or rejection of comparable 
companies, use of multiple year data and the classification 
of expenses as operating or non-operating. Over time, as 
the tax authorities became more informed and educated 
on these newly introduced rules, the nature of the issues 
and controversies also evolved. Accordingly, in the next 
two to three years (i.e. audit years 2009/10 to 2011/12), 
newer controversies cropped up, such as interest on 
overdue receivables, marketing intangibles, intercompany 
loans, corporate guarantees, payment of royalties, payment 
of management fees, use of customs data and compara-
bility adjustments, and the quantum of transfer pricing 
adjustments gradually increased during this period.

Audit year 2012/13 witnessed a significant surge in the value 
of transfer pricing adjustments to the tune of INR 700.16 
billion (USD 11.67 billion) in one year alone. This was pre-
dominantly due to several newer controversies created by 
the tax authorities, including the issuance of shares, loca-
tion savings and marketing intangibles, which resulted in 
a sudden increase in the value of transfer pricing adjust-
ments. Some of these controversial adjustments by the tax 
authorities were found to be capricious and were quashed 
by higher appellate authorities. Furthermore, the new gov-
ernment, which took charge from the summer of 2014, 
had an agenda to create a taxpayer-friendly environment 
and boost foreign direct investment in India. Thus, such 
frivolous adjustments were not appreciated and the gov-
ernment decided not to litigate some of these controver-
sial issues before higher appellate authorities. Accordingly, 

1. Annual Report 2013-14, at 250, published by Ministry of Finance, Gov-
ernment of India; Annual Report 2014-15, at 236, published by Minis-
try Finance, Government of India (website: http://finmin.nic.in/reports/
annualreport.asp).
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for audit year 2013/14, the value of adjustments dipped by 
14.87% vis-à-vis audit year 2012/13, and a further decline 
was seen in audit year 2014/15 when the value of adjust-
ments fell by 22.04% vis-à-vis audit year 2013/14.

In an attempt to further reduce transfer pricing litiga-
tion, the Central Board of Direct Taxes issued Instruction 

3/2016,2 which tightened the guidelines for the referring of 
cases by an assessing officer to a specialized officer under-
taking a transfer pricing audit, known as a transfer pricing 
officer. The Instruction also suggests risk-based criteria 

2. Instruction 3/2016 of 10 March 2016, F. 500/9/2015-APA-II, Government 
of India, Ministry of Finance, Department of Revenue, Central Board of 
Direct Taxes, Foreign Tax and Tax Research Division – I, APA-II section.

Table 1

Transfer 
pricing audit 
year 

Assessment 
year 

Transfer 
pricing audits 

completed 

Adjustment 
cases 

Adjusted cases (% 
of total audits) 

Transfer pricing 
adjustments (INR 

billion) 

Transfer pricing 
adjustments (USD 

billion) * 

2005/06 2002/03 1,061 239 22.53 12.20 0.20

2006/07 2003/04 1,501 337 22.45 22.87 0.38

2007/08 2004/05 1,768 471 26.64 34.32 0.57

2008/09 2005/06 1,945 754 38.77 77.54 1.29

2009/10 2006/07 1,830 813 44.43 109.08 1.82

2010/11 2007/08 2,368 1,207 50.97 241.11 4.02

2011/12 2008/09 2,638 1,343 50.91 445.32 7.42

2012/13 2009/10 3,171 1,686 53.17 700.16 11.67

2013/14 2010/11 3,617 1,920 53.08 596.02 9.93

2014/15 2011/12 4,290 2,353 54.85 464.66 7.74

2015/16 2012/13 n/a n/a n/a n/a n/a

* Converted INR amount into USD taking exchange rate of USD 1 = INR 60.

Figure 1
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for the selection of cases for transfer pricing audit. This 
Instruction is applicable from audit year 2016/17. Because 
of the Instruction, it is expected that that there will be a 
reduction in the number of cases selected for transfer 
pricing audit in audit year 2016/17, although the statistics 
for the decline in the number of cases selected for audit 
were not available at the time when this article was final-
ized.

In order to resolve transfer pricing disputes, taxpayers 
have, broadly, two approaches, namely:

– traditional dispute resolution mechanisms, which entail 
the resolution of disputes once a transfer pricing 
adjustment is made; and

– transfer pricing risk mitigation mechanisms, namely 
advance pricing agreements (APAs) and safe harbour 
rules.

Both APAs and the safe harbour mechanism are designed 
to reduce the amount of transfer pricing litigation and 
provide certainty to taxpayers before a transfer pricing 
adjustment is made. The various options available to tax-

Table 2

Financial year Cases filed before DRP Amount (INR billions) Amount (USD billions) * 

2009/10 1,154 375.95 6.26

2010/11 938 428.35 7.14

2011/12 1,041 689.77 11.50

2012/13 1,070 803.32 13.39

2013/14 1,015 985.65 16.43

2014/15 1,103 1238.08 20.63

2015/16 n/a n/a n/a

* Converted INR amount into USD taking exchange rate of 1 USD = INR 60.

Figure 2
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payers to resolve transfer pricing disputes can be illus-
trated as in Figure 1. 

These dispute resolution mechanisms are discussed in 
detail below. In addition, wherever available, statistical 
trends related to cases filed and resolved are also presented 
and analysed.

3.  Traditional Dispute Resolution

3.1.  Dispute Resolution Panel

Under the traditional dispute resolution mechanism, the 
recourse available to taxpayers is to file an appeal before 
the Commissioner of Income Tax (Appeal) (the Commis-
sioner). Under this mechanism, there is no statutory dead-
line for disposing of a filed appeal. And as an alternative 
mechanism, the taxpayer may file objections before the 
Dispute Resolution Panel (DRP). The taxpayer may chose 
either of the two options. The DRP mechanism was intro-
duced by the government in 2009 with the aim of expedit-
ing the process of resolving transfer pricing disputes. The 
key benefits of the DRP scheme include the time-bound 
conclusion of proceedings (i.e. the DRP must pass an order 
within a nine-month period). Another benefit of the DRP 
mechanism is that the tax demand arising from a transfer 
pricing adjustment is held in abeyance until the final order 
is passed by the assessing officer.

The typical procedure of dispute resolution under the DRP 
mechanism can be illustrated as in Figure 2. 

An order passed by the DRP is binding on the tax author-
ities (i.e. the assessing officer), and if the order is in favour 
of the taxpayer, the tax authorities do not have any option 
to appeal the DRP order before a higher appellate author-
ity (i.e. the Income Tax Appellate Tribunal).

Table 2 presents the number of cases filed and amounts 
involved (both transfer pricing and corporate tax issues) 
in DRP proceedings over time.3 

Although the DRP scheme is the most preferred approach 
adopted by taxpayers to resolve transfer pricing disputes, 
the scheme has been a mixed bag. In most cases, experience 
has shown that the DRP has confirmed the order passed 
by the tax authorities, primarily because the tax authori-
ties could not appeal against an adverse DRP order. Later 
in 2012, modifications were made to the DRP procedure 
and the tax authorities were allowed to appeal against an 
order of the DRP. This modification to the DRP scheme 
resulted in a situation where the DRP objectively consid-
ered the issues of the taxpayer and passed unbiased orders. 
Accordingly, in few cases did taxpayers succeed in obtain-
ing a favourable order from the DRP. However, in 2016, the 
DRP scheme was again modified and the power of the tax 
authorities to appeal against a DRP order was taken away. 
With this amendment, taxpayers may not expect any pos-
itive outcome at the DRP level.

3. Annual Report 2014-15, at 236, published by Ministry of Finance, Gov-
ernment of India (website: http://finmin.nic.in/reports/annualreport.
asp).

Thus, the DRP mechanism has fallen short of its objec-
tive. The only reasons for taxpayers to adopt the DRP 
route instead of appeal to the Commissioner are merely 
the advantage of expeditious disposal of the objection 
filed (i.e. within a nine-month period) and the benefit of 
holding a tax demand in abeyance until a final order is 
passed by the assessing officer.

3.2.  Commissioner of Income Tax (Appeal)

Another traditional mechanism of dispute resolution 
available to taxpayers is the filing of an appeal before the 
Commissioner. The dispute resolution procedure under 
this mechanism can be illustrated by Figure 3.

The taxpayer may choose either of the two dispute reso-
lution mechanisms (i.e. the DRP or the Commissioner). 
However, experience has shown that taxpayers prefer 
the DRP route over the Commissioner route for trans-
fer pricing disputes because of two key benefits available 
under the DRP mechanism, namely (i) expeditious dis-
posal of objections filed before the DRP (i.e. within nine 
months) and (ii) any tax demand arising out of a transfer 
pricing adjustment being held in abeyance until the final 
order is passed by the assessing officer.

3.3.  Income Tax Appellate Tribunal

If resolution of a transfer pricing dispute is not achieved 
at the DRP or Commissioner level, the taxpayer may file 
an appeal before the Income Tax Appellate Tribunal. Even 
the tax authorities may file an appeal before the Tribunal 
against an order of the Commissioner. The Tribunal is a 
quasi-judicial court consisting of a two-member bench (a 
special bench can consist of three members). An appeal 

Figure 3
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to the Income Tax Appellate Tribunal must be filed using 
Form 36B if the appeal is against the final order of the 
assessing officer, pursuant to DRP directions and using 
Form 36 if the appeal is against the order of the Com-
missioner. In addition, the appeal must be filed within a 
60-day period from the date of receipt of the appealable 
order by the taxpayer.

The Income Tax Appellate Tribunal is the final fact-find-
ing authority, and no appeal may lie against an order of 
the Tribunal before the High Court on a question of fact. 
However, if the fact-finding was not done in a proper 
manner by the Tribunal, the taxpayer may file a writ peti-
tion before the High Court challenging the fact-finding 
process.

There is no official statistic available on the number of 
cases adjudicated by the Income Tax Appellate Tribunal on 
transfer pricing matters. However, based on analysis con-
ducted using an Indian tax research portal, at the time of 
writing this article approximately 2,278 cases (excluding 
stay of demand cases) were adjudicated by the Tribunals 
on transfer pricing matters. Of these, 1,198 cases were in 
favour of the taxpayer. Thus, approximately 52% of appeals 
filed before the Tribunal were in favour of the taxpayer.

3.4.  High Court

An appeal may be made to the High Court against an order 
passed by the Income Tax Appellate Tribunal, provided 
that the High Court is satisfied that the case involves a 
substantial question of law. The appeal to the High Court 
must be filed within 120 days from the date of receipt of 
the order of the Income Tax Appellate Tribunal.

There is no official statistic available on the number of 
cases adjudicated by the High Court on transfer pricing 
matters. However, based on analysis conducted using an 
Indian tax research portal, at the time of writing this article 
approximately 304 cases were adjudicated by various High 
Courts on transfer pricing matters. Of these 304 cases adju-
dicated by High Courts, 215 were in favour of the taxpayer. 
Thus, approximately 70% of the cases were adjudicated in 
favour of the taxpayer.

3.5.  Supreme Court

An appeal may be made to the Supreme Court against an 
order of the High Court, provided that the High Court 
certifies the case to be a fit case for appeal to the Supreme 
Court. Case law declared by the Supreme Court is binding 
on all courts and tribunals in India.

There is no official statistic available on the number of 
cases adjudicated by the Supreme Court on transfer 
pricing matters. However, based on analysis conducted 
using an Indian tax research portal, at the time of writing 
this article approximately 21 cases were adjudicated by the 
Supreme Courts on transfer pricing matters.

3.6.  Mutual Agreement Procedure

The mutual agreement procedure (MAP) is an effective tool 
for addressing disputes relating to tax treaty interpretation 

and transfer pricing matters. India has approximately 124 
tax treaties (including limited agreements) which permit 
cases of double taxation to be resolved through the com-
petent authority process. Considering the aggressive 
approach of tax authorities in India, many taxpayers have 
invoked the MAP under the applicable tax treaty to resolve 
transfer pricing issues. The MAP is an additional option 
available to taxpayers to resolve transfer pricing disputes 
and it may be pursued simultaneously with other dispute 
resolution mechanisms discussed above. Although MAPs 
are very specific to the taxpayer, the general approach of 
the competent authorities has been to settle multiple cases 
within an umbrella framework because of the significant 
number of MAP cases pending settlement.

The time limit for filing an MAP application is governed by 
the applicable tax treaty entered into by India. Generally, 
it ranges between two to three years from the date of the 
notice giving rise to double taxation. Typically, the date of 
the original assessment order would be taken into account 
for computation of the time limit for filing an application 
for assistance under an MAP. In addition, under certain 
tax treaties, the language used allows taxpayers to apply 
for an MAP, even in anticipation of a dispute giving rise 
to double taxation.

During 2015, meetings to resolve MAP cases were held 
with the numerous countries, as follows:4 
– Australia: Significant progress was made in other 

pending MAP cases. Bilateral MAP negotiations 
between India and Australia are ongoing in four cases;

– Canada: In September 2015, an MAP meeting 
was held with Canadian authorities at Ottawa and 
pending cases were discussed. Five MAP (transfer 
pricing) cases were resolved during that meeting;

– China: A meeting for resolving cases under the MAP 
was held with China during July 2015. One MAP 
case was resolved, in addition to one already resolved 
in 2014. Positions on other MAP cases were also 
exchanged;

– Japan: Three MAP/APA meetings (in March 2015, 
June 2015 and October 2015) were held with the 
Japanese competent authority. Some pending cases 
could be resolved during these meetings in an ami-
cable manner to the satisfaction of both countries, as 
well as the taxpayer; 

– United Kingdom: In July 2015, an MAP meeting was 
held with UK authorities in London and pending 
cases were discussed. Ten MAP (transfer pricing) 
cases were resolved during that meeting; and

– United States: In January 2015, an MAP meeting with 
US authorities was held in New Delhi in which an 
agreement on a framework was reached that would 
help to resolve MAP cases pertaining to the soft-
ware development and information technology-en-
abled service sectors. Subsequently, in September 
2015, another meeting was held in Washington DC 
in which the framework was further revised. Through 

4. Annual Report 2015-16, at 213, published by Ministry of Finance, Gov-
ernment of India (website: http://finmin.nic.in/reports/annualreport.
asp).
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December 2015, under the framework, 100 MAP 
(transfer pricing) cases were resolved. In addition, 36 
MAP (non-transfer pricing) cases involving other tax 
issues have been resolved with the United States.

4.  Transfer Pricing Risk Mitigation Mechanisms

4.1.  Advance pricing agreements

With a view toward reducing transfer pricing litigation 
and providing certainty to taxpayers as regards their trans-
fer prices, the government introduced an APA regime in 
2012, with the introduction of rollback provisions in 2014. 
An APA is an advance agreement between the taxpayer 
and the tax authorities regarding the appropriate trans-
fer pricing methodology for a set of intercompany trans-
actions over a period of time. In a nutshell, the APA pro-
gramme is a mechanism whereby taxpayers are able to 
agree with the tax authorities regarding the arm’s length 
price of their intercompany transaction(s) or the manner 
in which the arm’s length price will be determined for the 
intercompany transaction(s). Under Indian rules, APAs 
may be entered into with the tax authorities for a period 
of up to five years, with a possible rollback of four years. 
In addition, renewal of APAs is possible for an additional 
five years. Thus, by entering into an APA, the taxpayer can 
obtain certainty regarding its transfer pricing positions for 
14 years (i.e. five years of the original APA, four years of 
rollback and five years upon renewal of the APA).

Under the APA programme, taxpayers may apply to seek 
an any type of APA, namely a unilateral, bilateral or mul-
tilateral APA. Once an APA is entered into, the taxpayer 
is not subject to regular transfer pricing audits. There is 
a provision relating to limited compliance audits that the 
taxpayer must undergo to ensure that the terms and condi-
tions of the APA are being met. This is much simpler than 
a regular transfer pricing audit.

Since the introduction of the APA programme, it has 
attracted tremendous interest among multinational enter-
prises and has resulted in the filing of more than 700 APA 
applications (both unilateral and bilateral) in just four 
years. The interest of Indian taxpayers in the APA pro-
gramme is predominantly due to the aggressive transfer 
pricing audit environment. The year-wise breakdown of 
filed APA applications is as in Table 3.5 

Of the total APA applications filed, the Central Board of 
Direct Taxes concluded and signed 103 APAs through 23 
September 2016. The year-wise details of APAs concluded 
and signed by the Central Board of Direct Taxes is as in 
Table 4.6 

5. Global Taxation: A monthly journal on international taxation, transfer 
pricing and BEPS, Volume 1, Part 3 (July 2016).

6. Press release by Government of India, Ministry of Finance, Department 
of Revenue, Central Board of Direct Taxes (23 Sept. 2016).

Of the 103 APAs signed to date, 20 were signed on 29 and 
30 August 2016. These 20 APAs signed in a single two-day 
period pertain to various sectors of the economy, includ-
ing information technology, banking and finance, insur-
ance, human resources, pharmaceutics, solar energy, oil 
and gas, foods and beverages, telecommunications and 
NGOs. International transactions covered in these agree-
ments include software development services, IT-enabled 
services, investment advisory services, knowledge process 
outsourcing (KPO) services, contract manufacturing, con-
tract research and development services, import of com-
ponents, support services, export of goods, management 
services, brand royalties, technical services, engineering 
design services, selling and marketing services, network 
operation and maintenance services, general and admin-
istration services and human resource consultancy ser-
vices.7 

Five APAs were concluded and signed on 23 September 
2016. These APAs pertain to diverse sectors, including 
information technology, sourcing services and investment 
advisory services.8 There are still more APAs to be con-
cluded and signed in the near future.

In the first two years (i.e. financial year 2013/14 and 
2014/15), the pace at which APAs were concluded and 
signed was a bit sluggish, as the programme was new and 
the team of APA officers was small. Over this period, the 
APA team expanded, became more structured and learned. 
This led to a spike in the number of APA cases concluded 

7. Press release by Government of India, Ministry of Finance, Department 
of Revenue, Central Board of Direct Taxes (30 Aug. 2016).

8. Press release by Government of India, Ministry of Finance, Department 
of Revenue, Central Board of Direct Taxes (23 Sept. 2016).

Table 3

Financial year APA applications

Unilateral Bilateral Total

2012/13 
(1st year)

117 29 146

2013/14 
(2nd year)

205 27 232

2014/15 
(3rd year)

193 12 205

2015/16 
(4th year)

118 12 130

Total 633 80 713

Table 4

Financial year APAs concluded and signed

Unilateral Bilateral Total

2013/14 5 - 5

2014/15 3 1 4

2015/16 53 2 55

2016/17 (as at 
23 September 
2016) 

38 1 39

Total 99 4 103
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and signed. In the first six months of financial year 2016/17 
itself, 39 APAs were signed, with more APAs expected to 
be concluded before end of the year. Based on the current 
pace at which APAs are concluded and signed, it can be 
expected that – on average – taxpayers will be able to 
obtain APA rulings within 18 to 24 months of filing the 
APA application.

So far, the APA programme has been a great success for 
both the Indian government and taxpayers. The pro-
gramme has helped to increase the confidence of multi-
national companies investing in India, as it provides cer-
tainty regarding their transfer prices. The progress of the 
APA programme strengthens the government’s commit-
ment to foster a non-adversarial tax regime. The approach 
and functioning of the officers who are part of the APA 
teams have been appreciated and acknowledged by the 
industry in India and abroad.

Although an APA covers intercompany transactions of the 
taxpayer for prospective years (i.e. five future years) and 

a rollback of the APA is permitted for the four previous 
years, the trend seen in recent tax court rulings reflects that 
the outcomes of APAs have significant persuasive value for 
past years not covered under the rollback of the APA. In 
rendering their rulings on the issue covered under APAs 
in the recent cases of Ranbaxy Laboratories Ltd 9 and AXA 
Technologies Shared Services Pvt. Ltd.,10 tax courts have 
drawn support from and relied on the outcome of the 
APA signed by the taxpayer. Thus, the APA mechanism is 
also helping taxpayers to resolve the transfer pricing dis-
putes that are pending before the tax courts under trade 
dispute resolution mechanisms and that are outside the 
rollback period.

9. IN: ITA, 2013, Ranbaxy Laboratories Ltd. [ITA 196/Del/2013].
10. IN: IT(TP)A, 2012, AXA Technologies Shared Services Pvt. Ltd. [659/

Bang/2012].

Table 5

Eligible international transaction Safe harbour 

Provision of software development services, where aggregate value 
of such transactions entered into during previous year does not 
exceed INR 500 crores

Operating profit to operating expense ratio declared by 
eligible assessee from such transaction shall not be less than 
20%

Provision of software development services, where aggregate value 
of such transactions entered into during previous year does exceed 
INR 500 crores

Operating profit to operating expense ratio declared by 
eligible assessee from such transaction is not less than 22%

Provision of information technology-enabled services where 
aggregate value of such transactions entered into during previous 
year does not exceed INR 500 crores

Operating profit to operating expense ratio declared by 
eligible assessee from such transaction is not less than 20%

Provision of information technology-enabled services where 
aggregate value of such transactions entered into during previous 
year does exceed INR 500 crores

Operating profit to operating expense ratio declared by 
eligible assessee from such transaction is not less than 22%

Provision of knowledge process outsourcing services Operating profit to operating expense ratio declared by 
eligible assessee from such transaction is not less than 25%

Advancing of intra-group loan to wholly owned foreign subsidiary, 
where amount of loan does not exceed INR 50 crores

Interest rate declared in relation to the eligible international 
transaction is not less than the base rate of the State Bank of 
India on 30 June of the relevant previous year plus 150 basis 
points

Advancing of intra-group loan to wholly owned foreign subsidiary, 
where amount of loan exceeds INR 50 crores

Interest rate declared in relation to the eligible international 
transaction is not less than the base rate of the State Bank of 
India on 30 June of the relevant previous year plus 300 basis 
points

Provision of corporate guarantee to wholly owned foreign 
subsidiary, where amount guaranteed does not exceed INR 100 
crores

Commission or fee declared in relation to the eligible 
international transaction is at a rate not less than 2% per 
annum on the amount guaranteed

Provision of corporate guarantee to wholly owned foreign 
subsidiary, where amount guaranteed exceeds INR 100 crores and 
credit rating of associated enterprise, determined by an agency 
registered with the Securities and Exchange Board of India, is of 
adequate to highest security

Commission or fee declared in relation to the eligible 
international transaction is at a rate not less than 1.75% per 
annum on the amount guaranteed

Provision of contract research and development services wholly or 
partly relating to software development

Operating profit to operating expense ratio declared by 
eligible assessee from such transaction is not less than 30%

Provision of contract research and development services wholly or 
partly relating to generic pharmaceutical drugs

Operating profit to operating expense ratio declared by 
eligible assessee from such transaction is not less than 29%

Manufacture and export of core auto components Operating profit to operating expense ratio declared by 
eligible assessee from such transaction is not less than 12%

Manufacture and export of non-core auto components Operating profit to operating expense ratio declared by 
eligible assessee from such transaction is not less than 8.5%
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4.2.  Safe harbour rules

A safe harbour refers to a circumstance in which the income 
tax authorities will accept the transfer price declared by the 
taxpayer. The Central Board of Direct Taxes, by means of 
Notification 73/2013 of 18 September 2013, gave notice 
of the safe harbour rules. Currently, the safe harbour rules 
notified by the Central Board of Direct Taxes are in respect 
of the international transactions as shown in Table 5. 

These safe harbour rules are applicable from financial 
year 2012/13 to financial year 2017/18. However, the safe 
harbour rules have not been a successful scheme, as very 
few taxpayers have taken advantage of the safe harbours. 
Some of the prime reasons for the failure of this scheme 
are the unrealistically high margins and markups speci-
fied under safe harbour rules and ambiguous definitions 
of activities. The Central Board of Direct Taxes is working 
to modify the safe harbour rules, and the new set of rules 
is expected to be released in the near future.

5.  Conclusion

The government has done appreciable work to 
reduce transfer pricing litigation and provide 
certainty to taxpayers. This has helped to increase 
the confidence of the business community globally 
in the Indian tax system. However, the approach 
of field level officers undertaking transfer pricing 
audits is still a bit aggressive; changing their approach 
could be challenging and will take some time. Recent 
experience with transfer pricing audits indicates that 
there have been efforts by the government to mellow 
some of the aggressive positions taken by the tax 
authorities. This is reflected in the falling number 
of transfer pricing adjustments in the past two audit 
cycles.
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